UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF GEORGIA
AUGUSTA DIVISION

JENNIFER KEETON,
Plaintiff,
V.

MARY JANE ANDERSON-WILEY, Associate
Professor, Augusta  State Universi

PAULETTE ScHENCK, Assistant Professor
RicHARD DEANER, Assistant Professor;

WAYNE LORD, Chairman of Department ¢
Educational Leadership, Counseling, &
Special EducationiGORDON EISENMAN, Dean
of the College of EducationWiLLiam A.

BLOODWORTH , JR., President of Augusta State

University; ROBERT F. HATCHER, Chairman
of the Board of Regents of the Univers
System of GeorgiaWiLLis J. PoTTS, JR.,
Vice-Chairman of the Board of Regents; 3
KENNETH R. BERNARD, JR., JAMES A.
BisHOP, FREDERICK E. COOPER, LARRY R.
ELLis, C. THOMAS HOPKINS, JR., FELTON
JENKINS, W. MANSFIELD JENNINGS, JR.,
JAMES R. JOLLY, DONALD M. LEEBERN, JR.,
WILLIAM  H. NESMITH, JR., DOREEN STILES
PoITEVINT, WANDA YANCEY RODWELL,
KESSEL STELLING, JR., BENJAMIN J.
TARBUTTON, Il , RICHARD L. TUCKER, and
LARRY WALKER, Members of the Board (
Regents,

Defendants.

ity
ind

VERIFIED COMPLAINT

JURY DEMAND ENDORSED HEREON

Comes now Plaintiff, by and through counsel, aadestthe following:



INTRODUCTION

1. This is a civil rights action brought to vindicaiaintiff Jennifer Keeton’'s
constitutional rights of speech, belief, and religg exercise as against the ideologically heavy-
handed impositions of representatives of AugustdeStniversity (ASU). ASU faculty have
promised to expel Miss Keeton from the graduaternSelor Education program, not because of
poor academic showing or demonstrated deficiengielnical performance, but simply because
she has communicated both inside and outside #ssrdom that she holds to Christian ethical
convictions on matters of human sexuality and geralntity. Because Miss Keeton will not
agree to undergo an ideological remediation progfahrequires both (1) that she submit to an
extended supplemental curriculum of sources hotileer belief-system, and (2) that she “alter
her beliefs” (as the faculty put it) and agree tirra the propriety of behaviors she believes
immoral, the faculty has stated it will dismiss frem the graduate counseling program at ASU.

2. Moreover, ASU, acting through its authorized adstmtors and policymakers,
maintains and enforces vague and overbroad spegualations that chill and penalize constitution-
ally protected student speech. These policiesnaeently manipulable and subjective in applica-
tion, and facilitate penalizing the communicatidideas that are disfavored by the policy enforcers

JURISDICTION & VENUE

3. This Court has subject matter jurisdiction ovesttase under 28 U.S.C. § 1331,
as this action arises under the First and Foutteéfithendments to the United States
Constitution; under 28 U.S.C. 8§ 1343(a)(3), in tihas brought to redress deprivations, under
color of state law, of rights, privileges and imritigs secured by the United States Constitution;
under 28 U.S.C. § 1343(a)(4), in that it seeksetmover damages and secure equitable relief
under an Act of Congress, specifically, 42 U.S.A.983, which provides a cause of action for

the protection of civil rights; under 28 U.S.C. 202 (a), to secure declaratory relief, and under



28 U.S.C. § 2202, to secure preliminary and injuectelief and damages.

4. The venue in this action is proper within this gidi district and division
pursuant to 28 U.S.C. 8§ 1391(b) and Local Ruleal,l( that (i) the Defendants are situated
within this judicial district, and (ii) a substaaltipart of the claims asserted by Plaintiff arose
within this judicial district and division.

PLAINTIFE

5. Plaintiff Jennifer Keeton is a student at Augustaté& University (ASU) who is
enrolled in the College of Education’s School Calosmasters degree program.

DEFENDANTS

6. Defendant Mary Jane Anderson-Wiley is, and wasllatimes relevant to this
Complaint, Associate Professor in the ASU Colle§&ducation’s Department of Educational
Leadership, Counseling, and Special Education. Abderson-Wiley’s duties include teaching
and oversight of student education and disciplp@ticipation in making policy that governs
students enrolled in the Education Department’'snSelor Education Program as well as the
wider university, and in enforcing various depanmitnand university policies and procedures.
She is sued in her individual and official cap&sti

7. Defendant Dr. Paulette Schenck is, and was at ialest relevant to this
Complaint, Assistant Professor in the ASU Collefideducation’s Department of Educational
Leadership, Counseling, and Special Education. Sahenck’s duties include teaching and
oversight of student education and discipline, ipigdtion in making policy that governs
students enrolled in the Education Department’'snSelor Education Program as well as the
wider university, and in enforcing various depanmitnand university policies and procedures.
She is sued in her individual and official cap&sti

8. Defendant Dr. Richard Deaner is, and was at aksimelevant to this Complaint,



Assistant Professor in the ASU College of Educasiddepartment of Educational Leadership,
Counseling, and Special Education. Dr. Deanerseduinclude teaching and oversight of
student education and discipline, participatiomiaking policy that governs students enrolled in
the Education Department’s Counselor Education faragas well as the wider university, and in
enforcing various department and university pofice@nd procedures. He is sued in his
individual and official capacities.

9. Defendant Dr. Wayne Lord is, and was at all timglewvant to this Complaint,
Chairman of the Department of Educational LeadprsGounseling and Special Education at
ASU. Dr. Lord’s duties include overseeing acadeadministration for the department, teaching
and oversight of student education and disciplp@eticipation in making and approving policy
that governs students enrolled in the EducationaBepent’s Counselor Education Program as
well as the wider university, and in enforcing wais department and university policies and
procedures. He is sued in his individual and @fficapacities.

10. Defendant Dr. Gordon Eisenman is, and was at alledi relevant to this
Complaint, Dean of the College of Education at ASU. Eisenman’s duties include overseeing
academic and faculty administration of the CollejeEducation, review and authorization of
policies governing students in the College of Edioca—including policies discussed and
challenged herein, and oversight of education asdpine of students in the College of Edu-
cation. He is sued in his individual and offiatalpacities.

11. Defendant Dr. William A. Bloodworth, Jr. is, and svat all times relevant to this
complaint, the President of Augusta State Univer@SU). His duties include, among others,
authorizing and/or executing the policies goverrengulty and students at ASU, and overseeing

the operation and management of that Universitg. pfesident, he possesses the power to veto



any act of any council, faculty, or committee of tniversity. Dr. Bloodworth is sued in his in-
dividual and official capacities.

12. Defendants Robert F. Hatcher, Willis J. Potts,Klenneth R. Bernard, Jr., James
A. Bishop, Frederick E. Cooper, Larry R. Ellis, Thomas Hopkins, Jr., Felton Jenkins, W.
Mansfield Jennings, Jr., James R. Jolly, Donald Ldebern, Jr., Willlam H. NeSmith, Jr.,
Doreen Stiles Poitevint, Wanda Yancey Rodwell, KeSdelling, Jr., Benjamin J. Tarbutton, I,
Richard L. Tucker, and Larry Walker are, and wergnaes relevant to this Complaint, members
of the Board of Regents of the University Systenebrgia. These defendants’ duties include,
among others, the adoption and authorization ateslthat govern students at ASU—including
policies discussed and challenged herein, anduéesight of operation of ASU. The defendants
named in this allegation are sued in their officapacities only.

|. DEFENDANTS’ VIOLATIONS OF MISSKEETON'S CONSTITUTIONAL RIGHTS

MISsSKEETON'S BELIEFS, CONVICTIONS , AND GOALS

13.  Miss Jennifer Keeton determined to pursue a mastigree in school counseling
at Augusta State University in furtherance of healgo serve and encourage young people, as
they contend with the challenges their time in lifengs them.

14. Miss Keeton is a Christian, and her convictionscesning human nature, the
purpose and meaning of life, and the ethical stalsdéhat are to govern human conduct are
drawn from the counsel presented in the Holy Bilfka also is her Christian faith the source of
motivation for her professional pursuit to enco@and assist young students.

15. Miss Keeton initiated her studies in the ASU praogia the fall semester of 2009.
Since that time, she has completed both the f&lD2dhd spring 2010 semesters, as well as two
summer session courses. However, ASU faculty neesnbave informed her that she will be

dismissed from the counseling program becauseedhees to participate in a remediation plan



that requires that she alter her central religloelgefs on human nature and conduct.

MISSKEETON'S COMMUNICATION OF HER BELIEFS

16. In certain of her classes in the counseling progidiss Keeton has communicated
in class discussion as well as written assignmieatsreligiously-informed views of gender and
sexuality. She has stated that she believes séehalvior is the result of accountable personal
choice rather than an inevitability deriving fromterministic forces. She also has affirmed binary
male-female gender, with one or the other beingdiin each person at their creation, and not a
social construct or individual choice subject teftion by the person so created. Further, ske ha
expressed her view that homosexuality is a “lifiestynot a “state of being.”

17. In certain personal conversations away from thessctgom with friends and
colleagues, Miss Keeton has shared her Christi#tm f&and commended its virtues and benefits.
In the course of such discussions, she has alsencoicated Christian viewpoints on matters
related to sexual ethics.

18. Miss Keeton has never stated in class, or to feBtwdents outside of class, that
her Christian ethical views entail that she dodsaffirm the inherent dignity of or care for other
persons because of their views or behavior relaiegender or sexual conduct. Indeed, Miss
Keeton’s biblical convictions are entirely to thentrary, for these establish the dignity of and
respect owing to all persons due to their ontolaigitatus as created in the image of God.

COUNSELOR EDUCATION PROGRAM REMEDIATION PLAN PROCESS

19. The Augusta State University College of Educaticep@rtment of Educational
Leadership, Counseling and Special Education hasypnt to authority vested in it by the Uni-
versity System of Georgia (USG) Board of Regentd aifirmed by the President of Augusta
State University, published a Counselor Educatioogflam Student Handbook, the terms of

which define and govern the operation of the colimggrogram, and students’ participation in



it. (This Handbook is attached as Exhibit A tcstiierified Complaint, and its content incorpo-
rated herein by this reference.)

20. The Counselor Education Program Student Handbaiskfegh the authority that
the University’s governing officials have vestedtine Counselor Education faculty to evaluate
students on interpersonal or professional criteneelated to academic performance; to place
students receiving unsatisfactory assessmentsabncsunsiderations on remediation status; to im-
pose conditions on students during their remediatatus; and to reinstate or terminate students
from the program based on compliance with the reatied plan imposed by the faculty.

21. The Counselor Education Program Student Handbodkdes under the section
heading “Procedural Guidelines for the Evaluatiod &Retention of Students Pursuing the
Master's Degree in Counselor Education” the follogvi

When a student’s progress is not satisfactory tarpersonal or professional cri-

teria unrelated to academic performance, she ondyebe placed on remediation

status.

22. The Counselor Education Program Student Handboek go to recite that in the
event such remediation is imposed,

the following process will occur:

. .. [T]he Remediation Plan will delineate whanditions the student must meet

to be removed from remediation status. The studdéhgtlso be informed of the

consequences of the failure to comply with theipetl conditions, including the
possibility that the student will be dropped frame tProgram.

At the end of the remediation period, the facultyl again assess the student’s
progress on the Remediation Plan and will infore gtudent (in writing) of their
evaluation. It is common for a remediation periodast one semester. Usually,
a student is either reinstated fully or is termaaafrom the Program at this time.

FACULTY IMPOSITION OF REMEDIATION PLAN REQUIREMENTS ON MISSKEETON

23.  On or about the third week in May, 2010, Dr. Maand Anderson-Wiley called

Miss Keeton on the telephone and notified her #iet would be asked to participate in a re-



mediation plan and that a meeting was scheduledifoyr 27, 2010 for her to discuss the plan
with the faculty.

24.  Dr. Anderson-Wiley also presented to Miss Keetoithatt telephone call a brief
summary of the reasons the faculty were imposirg rdmediation plan requirement. Dr.
Anderson-Wiley first stated that the faculty wouike to see Miss Keeton’s writing skills
improve and that she would need to take an En@lsposition class.

25.  Dr. Anderson-Wiley then reported to Miss Keetont ttiee faculty is concerned
with certain of Miss Keeton’s beliefs and viewsttishe has shared in class and with other
students pertaining to GLBT (Gay, Lesbian, Bisexw@ad Transgender) issues. The faculty
identifies Miss Keeton’s views as indicative of meproper professional disposition to persons
of such populations.

26. On May 27, 2010, Miss Keeton appeared for the réatied meeting held in the
conference room in the Counseling Program facuttiges. The Counseling Program faculty
members present at the meeting were Dr. Mary Janeison-Wiley and Dr. Paulette Schenck.
Dr. Richard Deaner arrived toward the end of theting. No other faculty members attended.

27. At the beginning of the meeting, Dr. Anderson-Wikayd Dr. Schenck provided
Miss Keeton a copy of a document containing theseof a Remediation Plan designed for her,
dated May 27, 2010. (That document is attacheetbiexrs Exhibit B and incorporated herein by
this reference.) These faculty members explainediss Keeton that they considered her to be
failing to conform to certain professional standard

28.  The written Remediation Plan given Miss Keeton @nés two areas of required
improvement. One identifies that her written assignts need to improve in technical-gram-

matical and organizational quality, and requirasace remediation steps to be taken. The second



identifies as professionally suspect her views @amdsexuality and transgendered persons.
29. The Remediation Plan, at page 3, states as follows:
Another equally important question that has ariseer the last two semesters is
Jen’s ability to be a multiculturally competent aselor, particularly with regard
to working with gay, lesbian, bisexual, transgendand queer/questioning
(GLBTQ) populations. Jen has voiced disagreemeseveral class discussions
and in written assignments with the gay and lesHitastyle.” She stated in one
paper that she believes GLBTQ “lifestyles” to bentity confusion. This was

during her enrollment in the Diversity Sensitivdgurse and after the presentation
on GLBTQ populations.

30. The faculty members were not only provoked by timvg that Miss Keeton
allegedly presented in the classroom. Her allaedjsdussions outside of class also gave them
concern. The written Remediation Plan continues:

Faculty have also received unsolicited reports framother student that [Miss

Keeton] has relayed her interest in conversionaginerfor GLBTQ populations,
and she has tried to convince other students tpastpnd believéer views.

31. The faculty presentation in the written Remediafan goes on to opine that Miss
Keeton’s alleged speech, which presents the idaaminted above, is a violation of the codes of
ethics to which counselors and counselors-in-tngirire required to adhere, including those of the
American Counseling Association and the Americamo8tCounselors Association.

32. The faculty members in the Remediation Plan furth@ine that Miss Keeton’s
views depart from what “the psychological reseaisbut GLBTQ populations assertsiz., that
“sexual orientation is not a lifestyle or choicef la_state of being

33. The faculty members also stated in the RemediaBtan their opinion that
psychological research reveals that conversiorafheis ineffective and may be harmful. The
faculty members additionally note in the Remedrat®lan that the American Psychological
Association in 1973 removed homosexuality fromisisof mental disorders.

34. The Remediation Plan further sets forth that Migetén, “[tjo address issues of



multicultural competence and develop understandimyempathy,” must do the following:

* Jen will attend at least three workshops priorhe end of the fall 2010
semester which emphasize improving cross-cultur@mrmounication,
developing multicultural competence, or diversignsitivity training toward
working with GLBTQ populations. She will provide her advisor evidence
in the form of attendance certificates.

» Jen will continue to develop her knowledge bas&boBTQ issues by outside
reading on the topic. She will read at least teiclas in peer-reviewed
counseling or psychological journals that pertanirmproving counseling
effectiveness with GLBTQ populations. There is muesearch available on

the ALGBTIC [Association for Lesbian, Gay, Bisexuand Transgender
Issues in Counseling] webpage under Resources.

» Jen will work to increase exposure and interactiith gay populations. One
such activity could be attending the Gay Pride &ara Augusta. She will
report on these interactions in her reflectionsoive

» Jen will familiarize herself with the ALGBTIC Comjaacies for Counseling
Gays and Transgender Clients.

 Each month Jen will submit a two-page reflection hter advisor that
summarizes what she learned from her researchheowtudy has influenced
her beliefs, and how future clients may benefibfr@hat she has learned.

* Based on these written reflections and two scheduleetings with Jen prior
to December 2010, faculty will decide the apprdaenass of her continuation
in the counseling program.

35.  The written Remediation Plan concludes with théofeing admonition:

Please note that failure to complete all elemehtseremediation plan will result
in dismissal from the Counselor Education Program.

36. The ALGBTIC Competencies cited in the RemediatiolanPrefers to the
standards of counseling urged by the AssociatiorLésbian, Gay, Bisexual, and Transgender
Issues in Counseling. The ALGBTIC takes the orgmtional position that transgender and
homosexual behavior and identification is moral bedlthy. The resources found on its website
affirm, as a general matter, the ethical propratj)nomosexual identification and behavior, and

the non-binary and choice-susceptible charactgentler.
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37. The counseling faculty’s inclusion of the writingdacomposition component in
Miss Keeton’s Remediation Plan was pretextual.

REMEDIATION PLAN MEETING DISCUSSION

38. Inthe May 27, 2010 meeting in which this RemedmatiPlan was discussed, the
faculty members directed almost the entirety ofdiseussion to Miss Keeton’s views on matters
pertaining to gender and homosexuality, which vidiey identified as unacceptable in the
counseling profession.

39. Inthe meeting, Dr. Schenck referenced a time irckvMiss Keeton had in class
stated her view that homosexuality implicates aalvedral choice, after Dr. Schenck had opined
in that class that homosexuality is not a choice,dbstate of being. Dr. Schenck stated that after
that class incident she had made a note to heisaifthis was a matter she would need to
address later with Miss Keeton.

40. Miss Keeton stated to the faculty members at thetimg that she never has
communicated anything about “conversion therapy%ash, though she has spoken with other
students about her religious beliefs on GLBT issues

41.  Miss Keeton stated that she did not understandtiayaculty thought it a problem
that she shared her religious beliefs with othadestits. Dr. Schenck responded that there are
limits on what views Miss Keeton may express eugside the classroom or the counseling room.

42.  Miss Keeton further stated to the faculty membbet she does not see why her
biblical ethical views would disqualify her compete as a counselor or should affect her stand-
ing in the counseling program. She noted thafdbalty had no basis for assuming her clinical
performance as a counselor would be in any waypirtggiate.

43.  Dr. Anderson-Wiley critically asked Miss Keetondrplain what the Bible stated

about homosexuality. Miss Keeton noted that she mad prepared to give extemporaneously a
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comprehensive answer to that question, but didoresgy briefly discussing one portion of
biblical material on the issue, and she statedhtbatosexuality implicates a choice of conduct.

44. Miss Keeton asked Dr. Anderson-Wiley how her Charstconvictions are any
less acceptable than those a Buddhist or Muslirdesiumay possess. Dr. Anderson-Wiley
stated, “Christians see this population as sinhers.

45. Miss Keeton responded to Dr. Anderson-Wiley thdt mdople are sinners,
including herself, and she would be happy to coadhdt to anyone, in any population.

46. Dr. Anderson-Wiley, holding her hands out to reprdsthe two options, told
Miss Keeton that she had a choice of standing &yBible or by the ACA Code of Ethics.

47.  Miss Keeton stated if there is no middle ground tduaforms to both, her fidelity
is to the Bible.

48. Dr. Schenck stated to Miss Keeton, “You couldn’'tebeeacher, let alone a coun-
selor, with those views.” Miss Keeton was stungthgt comment, which excluded her and
those with her convictions from two professions.

49.  Dr. Anderson-Wiley and Dr. Schenck stated theimgg that Miss Keeton is
prejudiced because of her ethical views on GLBTigss

50. Miss Keeton stated to these professors that tlssiessment was unfair, and that
they had no basis on which to conclude that shednsirirrational prejudice against anyone, or
treats or would treat any person less than resghctf

51. Dr. Anderson-Wiley explained to Miss Keeton tha¢ ttaculty members were
asking her to alter some of her beliefs.

52.  Dr. Anderson-Wiley suggested that if Miss Keetorrevi® depart from the ASU

counseling program, she had other educational mptidr. Schenck suggested to Miss Keeton
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that she might consider stepping away from the AS8tgram to pursue a degree through a
Christian counseling program.

53. At the end of the meeting, the faculty present sbug obtain Miss Keeton’s
agreement to sign off on the remediation plan.

54. In participating in the meeting, Miss Keeton wabstantially intimidated, being
sensitive to the evident power imbalance in thégatg. She was alone and without assistance,
outnumbered by her more knowledgeable, sophisticated experienced professors, who made
it clear they held power over her academic futuhile she maintained the strength of her
convictions, she was intimidated by the accusatidinected at her and by her professors’
confident assertions that her biblical convictioesdered her unfit for her chosen profession.

55. Miss Keeton resisted signing the Remediation Pdgatjing that she needed time
to consider carefully all that had been presentd h

56. The patrticipating faculty members proposed recomgeat a second meeting to
discuss the remediation plan with Miss Keeton.thie days that followed, it was resolved that
the next meeting would be set for Thursday, JunQ00.

MISSKEETON’'SEVALUATION OF THE REMEDIATION PLAN

57. Miss Keeton gave consideration to her options endhys following the May 27,
2010 meeting. She did not want to be subjecteaehms of the second portion of the remedia-
tion plan, which required her to be subject to at@ned program of proselytizing that was
overtly hostile to her Christian convictions, whict other student was required to endure in or-
der to remain in good standing in the program.

58. But Miss Keeton also did not want to be dismissexnfthe ASU counseling
program. Upon investigation, Miss Keeton found tiugion is significantly more expensive at

other schools with graduate counseling progranthenarea. Also, those other schools would
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not accept all of the class credits she had acatiéd®&U, thus would not only require redundant
academic work, but her transfer into such an alterprogram would postpone the completion
of her degree and her entry into the counselinfepsion—thereby disrupting specific plans she
had made.

59. Miss Keeton resolved that since the only way fartbeavoid being expelled from
the program was to sign the Remediation Plan, stddasign the plan and thereafter seek to
convince the faculty that her Christian views sklonibt keep her from successfully completing
the program.

60. On or about the end of the first week of June, 2048s Keeton registered for
the course “College Composition 1,” as requiredHgyfirst portion of the Remediation Plan.

SECOND REMEDIATION PLAN MEETING

61. Miss Keeton appeared at the second scheduled ratimediplan meeting on
Thursday, June 10, 2010, and stated to the gatli@catty members that she was willing to sign
the remediation plan, and wondered, therefordyefreeeded to stay for a meeting.

62. The meeting, held again in the conference roonhefcounseling faculty office,
proceeded. The faculty members present at theimgegere Dr. Anderson-Wiley, Dr. Schenck,
and Dr. Deaner.

63. Early in the meeting, Dr. Schenck and Dr. Andergditey asked Miss Keeton to
explain why she had decided that she was now wiltm sign the Remediation Plan. Miss
Keeton stated to them that upon reflection sherawted that she is able both to affirm the
dignity of her clients and to maintain her biblie@lues. She also explained that she wanted to
complete the counseling program at ASU.

64. Dr. Schenck stated her concern that Miss Keetoetsstbn to sign was motivated

by an interest in remaining in the program, ratifian a genuine willingness to reconsider her
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views on GLBT matters.

65.  Dr. Anderson-Wiley stated to Miss Keeton that hblidal views could be harmful to
her future clients. Dr. Anderson-Wiley stated tinathe remediation process she would want to see
Miss Keeton consider that impact and recognizenbed to alter some of her beliefs accordingly.

66. Dr. Schenck explained to Miss Keeton that a sugalfchange in her behavior
was not their objective, but rather a fundamentainge in her outlook. She explained that Miss
Keeton should not think that she can maintain lerent beliefs and successfully complete the
Remediation Plan.

67. Miss Keeton explained that while she was willindegarn and expand her aware-
ness of relevant professional considerations, sldeentered the program with the understanding
that she would be able to maintain her beliefs. Ahderson-Wiley wondered where she would
have gotten that idea.

68. Miss Keeton explained to the faculty that she warntestay in the program and
proceed with the Remediation Plan, with hope that sould fulfill the required standards. Dr.
Anderson-Wiley stated that this would be acceptaify if she understood what would be
required of her, and that she should not wastéimmer otherwise.

69. The faculty presented to Miss Keeton the followagyan instructive example of
the required relationship between a counselor'sqel beliefs and professional conduct: that
while a counselor might oppose abortion persontilyt counselor must affirm a client’s decision
to have an abortion and the propriety of that ¢kevalues in reaching such a conclusion.

70.  Dr. Schenck asked Miss Keeton what she imaginedatthdty wanted her to do
in order to obtain their favorable review of henrtmapation in the Remediation Plan. Miss

Keeton responded that in addition to attending #wents and completing the reading
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assignments listed on the remediation plan, sheermstmbd from Dr. Anderson-Wiley's
statement at the May 27th meeting that the facutiyld like to see that she has altered certain
of her beliefs.

71. Dr. Schenck explained that the alteration of bslifat they were looking for is
that Miss Keeton would no longer believe that hexs should be shared by other people, and
that she would come to believe that persons of lsexeal orientation need not change and are
fine just as they are.

72.  Dr. Anderson-Wiley reiterated to Miss Keeton thag faculty’s concerns about
her arose because of statements that she had madkss regarding matters of sexual
orientation, and from the fact that Miss Keeton tadversations with people in which she
sought to convince them of her point of view.

73. Miss Keeton stated that she is still in the leaggnpmocess, but at this point does
not see her role as counselor as requiring heedoder the lives of her clients, which her
professors seemed to conclude was her position.

74.  Dr. Deaner strongly recommended that Miss Keettendtthe Gay Pride Parade
held in Augusta on the following weekend. Dr. Satleand Dr. Anderson-Wiley suggested
Miss Keeton seek out involvement with GLBT-affirrgistudent groups in high schools. They
also suggested resources for Miss Keeton to reatiding materials made available by entities
identified by the acronyms GLSEN and PFLAG.

75. At the end of the meeting, Miss Keeton signed #rmeadiation plan.

REVOCATION OF CONSENT TO THE REMEDIATION PLAN

76.  On Monday, June 14, 2010, Miss Keeton sent an emesisage to Drs. Deaner,

Anderson-Wiley, and Schenck, which stated as fadtow
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| have been doing a lot of thinking since our mmegetiast Thursday when we
talked about the remediation plan. At the meefimgAnderson-Wiley and Dr.
Schenck said it seemed like | was agreeing to tae pecause | wanted to
continue in the counseling program, not becausad willing to really consider
changing my biblical views. That is true. | hdteught all along that | am truly
able to affirm the dignity of all my clients andvgi respect to them without
agreeing that their sexual behaviors are righteaithy. That's why | thought |
could sign the plan to stay in the program, andwslgou that my views are
consistent with counseling goals.

| do want to get through the program and becomenapetent counselor. But
after thinking more about all that was said atrtieeting about needing to change
certain views, | know | can’t do that. My Christianoral views are not just about
me. | think the Bible’s teaching is true for a#gple, and it shows the right way
to live. | don't think these views get in the wal ethical counseling. | really
want to stay in the program, but | don’t want ted#o attend all the events about
what | think is not moral behavior, and then wrigflections on them that don't
meet your standards because | haven’'t changed ewswor beliefs, as stated in
these papers or at our meetings. With that, | aahonestly continue with the
second part of the remediation plan. My biblicaws won’t change.

77. Later that day, Dr. Anderson-Wiley responded tosvieeton by email, thanking

her for sharing her honest views and stating thatfaculty would discuss her concerns and get

back with her within the week.

78.  Also responding by email to Miss Keeton later thhay was Dr. Schenck. In her

email, she stated the following:

Jennifer, you misinterpreted what | was sayingdolInot expect you to change
your personal beliefs and values. What is theaissuf you believe your personal
beliefs and values should be the same beliefs aluds for all people. This is the
unethical part—applying your own personal beliefsl aalues on other people
and not truly accepting that others can have diffebeliefs and values that are
equally valid as your own.

79. On Tuesday, June 15, Dr. Anderson-Wiley again aanémail message to Miss

Keeton, which contained the following:

Hi Jen,

| am writing to get clarification on your email. rdyou saying that you have chosen not
to complete the remediation plan in place and manithdraw from the program?
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80. On Wednesday, June 16, Miss Keeton responded byl émn®r. Anderson-
Wiley’s request for clarification. In that messdgiess Keeton wrote the following:

Dr. Anderson-Wiley,

| have not chosen to withdraw from the programeally want to complete it. It's
just that | know that | can’t in good consciencefgavard with the second part of
the remediation plan after what you and Dr. Schaonitk me at last Thursday’s
meeting about needing to alter my beliefs abouttdreother people’s sexual
decisions and transgender identities are okayan'’t clo that. | believe the Bible’s
teaching applies to all people on who they arelawl they should act, not just to
me. From that, | see that some behaviors are oddlrar positive. But it's because
of my biblical beliefs that | do respect and caredll people and want to serve as a
counselor. 1think | can do that in a professicanad ethical way without having to
alter my beliefs on the GLBTQ issues. Does that gou more clarity?

Jen

81. On Friday, June 18, 2010, Dr. Anderson-Wiley seanteanail message to Miss
Keeton that included the following:

Hi Jen,

The faculty would like to meet with you to get dgiclosure on the Remediation

Plan. Would you be available to meet on Monda®166r Tuesday, 6/22 at 2:00
pm? We will be off after that until August. Pledst me know.

THIRD REMEDIATION PLAN MEETING

82. On Tuesday, June 22, 2010, Miss Keeton met agaimvi Anderson-Wiley, Dr.
Schenck, and Dr. Deaner to discuss the remediptaom

83. At the beginning of the meeting, Dr. Anderson-Wiggve Miss Keeton a copy of
a letter to her which she had drafted, and theltiatiad agreed upon, which was to serve as an
addendum to the Remediation Plan. Dr. Andersorey\Miead the letter aloud at the meeting.
That written addendum is attached as Exhibit Gi® VYerified Complaint, and its content incor-
porated herein by this reference.

84. The Addendum reiterates that the faculty’s concerbsut Miss Keeton “arose
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through faculty interactions with you during classgapers written by you for classes, and behaviors
toward and comments to fellow students in yoursdas The faculty members in the letter also note
that statements Miss Keeton made in her receni®todahem also give them concern.

85. The Addendum then specifically targets Miss Keetdmeliefs. It observes that
Miss Keeton believes that other people should metccordance with her moral values. That
belief, the faculty wrote, contradicts the prinepl contained in the American Counseling
Association and American School Counselor Assama@ode of Ethics.

86. The faculty in the Addendum later explain the maedhtivism that counselors
must adopt in the counseling context:

The counseling profession requires its practitisrter recognize that people set

and adhere to their own moral compass. The priofegiscounselor’s job is to

help clients clarify their current feelings and aeilors and to help them reach the

goals that they have determined for themselvestmalictate what those goals
should be, what morals they should possess, or vahaes they should adopt.

87. The Addendum thereafter explains to Miss Keetomh sha needs to “recogniz|e]
that the client’'s values should always be uphelol, questioned or altered.” The logical
implications of that purported requirement were exjtlored in the letter.

88. The Addendum concludes by stating that if Miss Krathooses to not complete
the plan as written, she will be dismissed fromadbenseling program.

89.  After Dr. Anderson-Wiley read aloud the Addendun,. Bchenck told Miss
Keeton that it was unethical for her to believe tier convictions should also be shared by other
persons. Dr. Schenck explained that while Missté®és free to have points of view about how
she personally should conduct and define herdedf,rsay not believe that others should adopt
the standards she personally is convinced are true.

90. Dr. Schenck explained her point with the exampketsld shared at their previous

meeting. Dr. Schenck stated that while she miginsgnally oppose abortion, she would affirm
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another person’s right to choose to abort, and evaot judge them negatively for doing so.

91. Miss Keeton stated that the Addendum inaccuratstyimes that she would not
be comfortable interacting with persons whose biginayr convictions she disagreed with, and
that the faculty’s conclusions are drawn exclugivebm her statements about her biblical
convictions (which do not imply the conclusion thedendum draws), not from any
demonstrated or observed social or professionaluxiritself.

92. Miss Keeton explained that she can maintain a psd@al demeanor when
counseling, and her beliefs do not entail thatrebist impose values on unwilling clients.

93. Miss Keeton further doubted the fairness of beimgrged with counseling
incapacity because of her views when she had attaan A in the class specifically directed to
the issue under discussion. That grade attainrsbatstated, demonstrates her understanding of
expected standards of interacting with diverse faifns.

94. Moreover, Miss Keeton observed the faculty’s peaylistification for subjecting
her to the remediation program—which includes cosatons she had with other students
outside of class. Miss Keeton noted this appearshbw that the faculty members view her
identity and beliefs as the reason for subjectieigt the remediation plan.

95. Miss Keeton asked the faculty members present whettiey conceived any
difference between imposing values on a clientrasicagreeing that a client’'s behavior was proper.

96. Dr. Deaner answered by stating that when one cdaiaselient who had or was
planning on having an abortion, the counselor mastattempt to convince the client that having
an abortion is the wrong course to take if thentliwants to have an abortion. Dr. Schenck
further elaborated that the counselor may not jutigeabortion to be an immoral act if the client

does not think it is.
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97. Dr. Anderson-Wiley again reiterated that Miss Keétaspeech in the classroom
and in conversation with other students is the datiion for their decision to subject her to the
remediation plan. Dr. Schenck at times addedttietontent of Miss Keeton’s email messages
have since confirmed their concerns about Miss ¢féstviews.

98. Miss Keeton also stated that she did not want écged with the plan because her
success turns on the content of her reflection izapeénich seem to require an evaluation of her
beliefs, which to date have been the source ofrthéle she now faces. As a result, she did not
feel comfortable with proceeding in a plan that le¢ér so apparently vulnerable to dismissal
because of the content of her beliefs.

99. Miss Keeton stated to the faculty members thatbstieves that she will be able
to avoid imposing her beliefs on a client, whils@almaintaining her convictions that certain
behaviors are improper.

100. However, Miss Keeton did state that she would na counseling session agree
with the propriety of homosexual relations, noiraifthe propriety of a client pursuing a life of,
and a self-definition based on, homosexual relation

101. Dr. Schenck and Dr. Deaner explained to Miss Keétahit was a life and death
matter to not affirm a client’s sexual decisionsg #éhat failing to do so has led and could lead to
suicides by clients who are not affirmed in theixal preferences.

102. Feeling entirely manipulated and intimidated by Ipeofessors’ presentation,
Miss Keeton thereafter stated that she was willngomply with the previously resisted second
portion of the Remediation Plan.

103. But Miss Keeton reiterated that she was uncomftetgioing forward because

when she has given voice to her beliefs—in classudision, written assignments, or private
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conversations—it resulted in her current precaripasition and the faculty’s determination to
subject her to remediation. Her biblical convioBohave been the cause and target of the
probation she now faces.

104. Dr. Anderson-Wiley confirmed that Miss Keeton wilbt be able to successfully
complete the Remediation Plan and thus completeA®¥ counseling program unless she
commits to affirming the propriety of gay and lesbrelationships if such an opportunity arises
in her future professional efforts.

105. Dr. Anderson-Wiley urged Miss Keeton to not spemy anore time in the
program, or pursue the Remediation Plan, if shes au think she will be willing or able to
affirm clients’ homosexuality. She also urged Mi&eton to consider completing her degree at
another school, whose program is more consistehther beliefs.

106. At the end of the meeting, Dr. Anderson-Wiley dedfa handwritten summary of
the outcome of the meeting. Miss Keeton and edckh® faculty members present then
inscribed their initials on the document. Its @is read as follows:

6-22-10 Faculty met with Jen today and read théeadum. Jen seems to

understand the faculty’s concern about the ethigalation of imposing one’s

values on a client. Jen has agreed to completeetimediation plan that was

signed on June 22 as written. Faculty agreeddwvalen to take Practicum in fall

2010 and that the remediation plan must be contlatefaculty satisfaction

before she could enter Internship I. Jen needotoplete practicum (at ACS)

and will complete Int[ernship] | and Il in publictsool setting. Right now, Jen

cannot affirm and attend to relationship issuegayf and lesbian persons, but she

recognizes that through the remediation plan she fudher learn to separate

personal values and beliefs from those of the thenthat she may attend to any
need of future clients in an ethical manner.

(This document is attached hereto as Exhibit D,inodrporated herein by this reference.)
107. The faculty members provided a copy of the AddendonDr. Wayne Lord,
Chairman of the Department of Educational LeadprsBGounseling and Special Education at

ASU. Drs. Anderson-Wiley, Schenck, and Deaner hawesulted with Dr. Lord about their

22



intention to subject Miss Keeton to the Remediattdan, their reasons for doing so, and their
intention to expel Miss Keeton from the counselmggram if she does not meet the conditions
they have imposed. Dr. Lord has concurred in artdagized their continuing course of action.

MISSKEETON’'S WITHDRAWAL FROM REMEDIATION PLAN

108. On Saturday, June 26th, 2010, Miss Keeton sent maail emessage to Dr.
Anderson-Wiley, Dr. Schenck, and Dr. Deaner, stgtire following:

The last few days | have again been doing a loéfbécting. | have been reading
through the papers you gave me at the meeting esdily and thinking about all
that was said there.

| had written to you before the meeting and saithatbeginning of our meeting
that | did not want to go forward with the secoradtpf the remediation plan. |
felt pressured into agreeing to the plan by the @nithe meeting. But | am not
willing to go through with that because | know witawill require from me.

At times you said that | must alter my beliefs hessathey are unethical. Other
times you said that | can keep my beliefs so longhay are only personal and |
don’t believe that anyone else should believeiilee But that is just another way
of saying that | must alter my beliefs, becauselbmljefs are about absolute truth.
| understand the need to reflect clients’ goals ndllow them to work toward
their own solutions, and | know | can do that.

| know there is often a difference between persbetefs and how a counseling
situation should be handled. But in order to fintke counseling program you
are requiring me to alter my objective beliefs asb to commit now that if |
ever may have a client who wants me to affirm tkeiision to have an abortion
or engage in gay, lesbian, or transgender behawuitl, do that. | can’t alter my
biblical beliefs, and | will not affirm the morajitof those behaviors in a
counseling situation.

| don’t want any more meetings. My final answethigt | am not going to agree to
a remediation plan that | already know | won't Iséeao successfully complete.

Jen

109. Miss Keeton remains committed to performing altheg terms of the first portion
of the Remediation Plan, related to her compos#ials.

110. Whether Miss Keeton declines to participate in texond portion of the
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Remediation Plan, or agrees to participate but woompletion has not altered her beliefs on moral
objectivity and agreed to affirm behavior she de@mmoral, Defendants will expel her from the
ASU graduate counseling program. Defendants hefvéiss Keeton with no option that allows
her to both maintain personal integrity and rengagtudent in the ASU counseling program.

CHILLING EFFECT OF FACULTY POLICIES AND RETALIATION

111. The counseling faculty’s adoption of policies drafnom professional ethics codes,
and the faculty’s retaliation for Miss Keeton’s epl, has had and continues to have a chilling
effect on Miss Keeton, causing her to self-cens@mnid out of academic settings at ASU.

112. In one such instance, in late June of this yeassMieeton attended her “Seminar
in Group Process” psychology class, during whichgrefessor presented statements to the stu-
dents on matters of human sexuality and gendercthaticted with her biblical ethical views.
Having been chastened by her counseling profesaos,aware of the particular scrutiny to
which she is now subject and the standards of medming applied to her, Miss Keeton feared
the negative consequences that might attend tadiseenting speech on this issue in a class
required for her degree completion. As a resuk, refrained from expressing her disagreement
with the perspective propounded by her profess@nathat opportunity was available.

[Il. RELEVANT ASU POLICIES

ASU STUDENT HANDBOOK

113. The opening phrase of the ASU Student Handbookesci“The student has a
right to take reasoned exception to data and vigffesed in the classroom and to reserve judg-
ment about matters of opinion without fear of pgnal (This handbook is attached hereto as
Exhibit E, and its content incorporated hereinliig teference.)

114. The ASU Student Handbook later states, under thadihg “Classroom

Expression & Course Related Behavior”:
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Discussion and expressionalf views relevant to the subject matter are permitted
in the classroom, subject only to the responsybiit the instructor to maintain
order.

A. Students are responsible for learnthgcontent of any course for which they
are enrolled.

(Emphasis added.)

115. The Board of Regents for the University System aofgia has issued the
policies contained the “Board of Regents Policy Nl (Policy accessible at
http://www.usg.edu/policymanual/.) Section 4.1f2tlee Board’'s Policy sets forth in relevant
portion the following:

The Board of Regents stipulates that no USG studemtthe ground of . . .

religion, [or] creed . . . be excluded from paggiion in, be denied the benefits
of, or otherwise be subjected to discrimination emédny program or activity

conducted by the Board of Regents of the UniversityGeorgia or any of its

several institutions now in existence or hereafstablished.

AUTHORITY GRANTED TO ASU PRESIDENT AND FACULTY BY USGBOARD OF REGENTS
116. Under the terms of the Board of Regents Policy Mhsection 2.5.1 (“Executive
Head of Institution”), the President of ASU (as amtoer of the University System of Georgia) is
responsible for the operation and management dfttreersity, and for the execution of all direc-
tives of the Board of Regents and Chancellor. UBd&ard of Regents Policy Manual section 2.5.2,
the president has the power to veto any act otaawcil, faculty, or committee of the University.
117. Section 3.1 of the Board of Regents Policy Mane#s $orth the following:

The Board of Regents shall rely on the Chancetlog, presidents of all USG
[University System of Georgia] institutions, andeithdeans and faculties to
develop, adapt, and administer the academic methwdgprocedures deemed by
them to be most effective in promoting efficiency aperations and most
appropriate to the advancement of learning. * The Board of Regents shall
expect of each president, his/her faculty and sth# deans, and the faculties of
each USG institution efficient service measuredipgroved academic standards,
and shall look to them to promote effective higbducation . ... The Board is of
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the opinion that it would not be reasonable to mEISG academic authorities
accountable for results obtained and at the same tieny them the power to
choose ways and means they believe to be besteadaptachieve the ends
desired.

118. The Board of Regents has delegated to the presmlmhtfaculty of ASU the
authority to create and enforce policies pertaintagstudent life and conduct, as well as
educational environment and programs. Sectiord32the Board of Regents Policy Manual
(“Faculty Rules and Regulations”) sets forth that:

The faculty, or the council, senate, assemblyuchsther comparable body at an
institution . . . shall, subject to the approvattod president of the institution:

1. Make statutes, rules, and regulations for agegnance and for that of the
students;

3. Prescribe regulations regarding admission,enspn, expulsion, classes,
courses of study, and requirements for gradua#ind,

4. Make such regulations as may be necessaryopepfor the maintenance
of high educational standards.

... The faculty shall also have primary respbitisy for those aspects of student
life which relate to the educational process, sutbf® the approval of the
president of the institution.

119. In conformity with the Board of Regents policies &@th above, the faculty and
president of ASU have established, authorized, pmilished the policies set forth in the
allegations that follow.

COUNSELING DEPARTMENT PROGRAM POLICIES:
= ASU EDUCATION COUNSELING PROGRAM HANDBOOK

120. The ASU Education Counseling Program Student Haokil{at pages 62 and
following) sets forth that the ASU Counselor EdimatProgram has adopted into its own
program standards the external standards publishigtie Professional Standards Commission

(PSC) and National Council on the AccreditationTefacher Education (NCATE), as well as
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other relevant (though unnamed) professional stalsda The Handbook also announces the
applicability in the counseling program of relev8uard of Regents (BOR) standards.

121. The ASU Education Counseling Program Student Hamklsonilarly sets forth (at
page 63) the requirement that all degree candidabss demonstrate the following “disposition”:

Candidates are familiar with the dispositions expaof professionals. Their

work with students, families, and communities retliethe dispositions delineated

in professional, state, and institutional standards

Candidates: (both initial/advanced & Ed. Leaders@ipunseling)

1. demonstrate the dispositions (emoticad,les, ethics, etc.) expected of all
professional educators (as delineated in profeakid®SC, BOR [Board of
Regent] standards)

2. recognize when their own dispositions may rtedat adjusted

3. develop plans for adjusting dispositions (ttiety have recognized as
needing adjustment)

(Emphasis added.)

122. The ASU Education Counseling Program Student Haokl@dso sets forth (at
page 64) that the Counselor Education Program nes@gant external professional standards, in
addition to PSC and BOR standards, as referencespior assessing students in the program.

123. The ASU Education Counseling Program Student Haokil{at pages 73 and
following) also presents the Board of Regents’ €lples and Actions for the preparation of
school counselors. These standards were establightthe University System of Georgia Board
of Regents in 2003, and became binding on the Gperaf the counseling program in the fall
semester of 2004.

124. In the Board of Regents’ standards is found thiewohg:

lIA(9). Demonstrate mastery and application of ¢bhetent knowledge in each of

the following eight core areas of counseling recamded by CACREP: 1) Profes-

sional Identity and Orientation; 2) Social and Gt Diversity; 3) Human Growth
and Development; 4) Career Development; 5) HelgRadationships; 6) Group
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Work; 7) Assessment and Evaluation; and 8) ReseardlProgram Evaluation.

(Emphasis added.)
» ACA CODE OF ETHICS

125. Drs. Anderson-Wiley, Schenck, and Deaner, in thitewr Remediation Plan and
Addendum, and in the remediation plan meetingdruoted Miss Keeton that the American
Counseling Association (ACA) Code of Ethics bintde students enrolled in the ASU school
counselor program. (The ACA Code of Ethics isdtéal hereto as Exhibit F, and its content
incorporated herein by this reference.)

126. The ACA Code of Ethics in its Purpose Statemenntifies its purpose as
disclosing the ethical standards that govern mesnbethe American Counseling Association.
The Code does not purport to govern the thouglktgefb, and speech of nonmembers.

127. Defendants Anderson-Wiley, Schenck, and Deanerieapghe terms of the
ASCA ethics document to Miss Keeton, assertingittfatbids her views and speech.

128. Included in the ACA Code of Ethics is the followipgpvision:

A.l.a. Primary Responsibility

The primary responsibility of counselors is to mspthe dignity and to promote
the welfare of clients.

The code sets forth no required standard for hdw Wwelfare of clients” is to be assessed and
defined.
129. Also included in the ACA Code of Ethics is the &lling provision:

A.4.a. Avoiding Harm

Counselors act to avoid harming their clients,nieas, and research participants
and to minimize or to remedy unavoidable or undpdited harm.

The code sets forth no required standard for haavriti is to be assessed and defined.

130. Also included in the ACA Code of Ethics is the &lling provision:
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A.4.b. Personal Values

Counselors are aware of their own values, attitubbeefs, and behaviors and
avoid imposing values that are inconsistent witbnseling goals. Counselors
respect the diversity of clients, trainees, anéaesh participants.

The code sets forth no statement of which valuesansistent with counseling goals.
131. Also included in the ACA Code of Ethics is the &lling provision:

C.5. Nondiscrimination

Counselors do notondone or engage in discrimination based on age, culture,
disability, ethnicity, race, religion/spiritualitygender, gender identity, sexual
orientation, marital status/ partnership, languggeference, socioeconomic
status, or any basis proscribed by law. Counsealorsot discriminate against
clients, students, employees, supervisees, orngsgarticipants in a manner that
has a negative impact on these persons.

(Emphasis added.) The Code does not define whadtitates “discrimination” on the listed
bases, nor does it apparently limit the reach &f“tdondone or engage” prohibition to the
counseling setting.

132. The Introduction paragraph &ection Hof the ACA Code of Ethics initiates with
the following statement: “Counselors behave inegal, ethical, and moral manner in the
conduct of their professional work.” The Code doed identify the standard or standards
legitimately applied to define the “moral” characté the conduct at issue, nor does it exclude
any particular source of moral authority from gaglthat decision.

133. The ACA Code asserts in sectiéng.a. that counselors-in-training “have the
same obligation tolients as those required of professional counselorsiasis added.)

» ASCA Code of Ethics

134. The American School Counselor Association (ASCAblfsines a document en-

titled “Ethical Standards for School Counselorgstirevised June 26, 2004. (This document is

attached hereto as Exhibit G, and its content pm@ted herein by this reference.)
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135. The guidelines in that document are directed tcs¢hwho are “professional
school counselors.” While the Preamble of the AS@ument states that it “specifies the
principles of ethical behavior necessary to mamtae high standards of integrity, leadership
and professionalisramong its members’ (emphasis added), it further states that it lelgsm to
“[s]erve as a guide for the ethical practices dfpabfessional school counselors,” regardless of
population served by such counselors, or even vehdliey are members of the ASCA.

136. The content of the ASCA Ethical Standards for S¢i@munselors document does
not state that it presents standards that governhibughts, beliefs, or speech of those who are
not professional school counselors.

137. Defendants Anderson-Wiley, Schenck, and Deaneriepphe terms of the
ASCA ethics document to Miss Keeton, assertingittfatbids her views and speech.

138. The Preamble to the ASCA document additionallyestéhat

Professional school counselors . . . subscrib[gh&following tenets of profes-
sional responsibility:

» Each person has the right to be respected, bestreath dignity and have

access to a comprehensive school counseling protiranadvocates for and

affirms all student$rom diverse populations regardlessetifinic/racial status,

age, economic status, special needs, English &sand language or other

language group, immigration status, sexual orieratgender, gender

identity/expression, family type, religious/spiatudentity and appearance.
The ASCA document does not explain the practicghiicance of a professional school
counselor’s subscribing to such values or “tenetadt instance, the document does not appear to
authorize school counselors to give counsel toestiscthat they should avoid relationships in which
their “right” to be “respected” and “treated witlydity” is being abused. And the ASCA document
does not identify what standard of evaluation imerthe assessment of whether a person is, for

example, being “respected” and “treated with dighés opposed to being debased or exploited.

139. Defendants Anderson-Wiley, Schenck, and Deanerth@gnwritten Remediation
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Plan at page 3) have cited to and quoted the forggwmortion of the Preamble of the ASCA
document as authority which forbids Miss Keetorstatements” and communicative “behaviors.”
140. The ASCA ethics document additionally presentsfotiewing:
E.2. Diversity
The professional school counselor:
a. Affirms the diversity of students, staff andifies.

b. Expands and develops awareness of his/her titudas and beliefs affecting
cultural values and biases and strives to attdior@h competence.

c. Possesses knowledge and understanding aboubppression, racism, dis-
crimination and stereotyping affects her/him peadlgrand professionally.

d. Acquires educational, consultation and trairemgeriences to improve aware-
ness, knowledge, skills and effectiveness in waykwvith diverse populations;
ethnic/racial status, age, economic status, spee&ds, ESL or ELL, immigration
status, sexual orientation, gender, gender idéetipyession, family type, reli-
gious/spiritual identity and appearance.

The ASCA document does not define or explicate whatphrase “affirms the diversity of”
means, what “cultural competence” means, or whapfession,” “discrimination,” and “stereo-
typing” encompass, or how such standards inter#bt thhe document’s later prohibition on the
introduction of the counselor’s values in a coumggesituation.

141. Defendants Anderson-Wiley, Schenck, and Deaneth@nwritten Remediation
Plan at pages 3-4) have identified the foregoingtesd in section E.2. as forbidding Miss
Keeton’'s “statements” and communicative “behaviotBpugh not explaining which specific
portions forbid her speech, or why.

142. The ASCA Ethical Standards of School Counseloraigdwmmt additionally states:

A.l. Responsibilities to Students

The professional school counselor:

31



c. Respects the student’s values and beliefs aad dot impose the counselor’s
personal values.

The ASCA document does not elaborate the logicallications of this counseling-room
standard, and other sections of the document imglyntrary admonition.
143. The ASCA ethics document states at seckidne:

The professional school counselor:

Clearly distinguishes between statements and actitade as a private individual
and those made as a representative of the schonseling profession.

ASU SEXUAL HARASSMENT PoLICY

144. The ASU Faculty acting in assembly, together witte tPresident of the
University, have established a speech code pohiay governs all ASU faculty and students.
That policy is enshrined in the University’'s Sextidrassment Policy, and the terms of that
policy are published in the ASU Student Handboatk anvarious links on the ASU website.

145. The Sexual Harassment Policy defines “Sexual Harast' as follows:

Sexual harassment is unwelcome verbal or physmadlwct of a sexual nature,

which creates an unproductive or offensive, hgsbleintimidating working or
learning environment and which has a harmful eféecan individual. . . .

146. The policy does not define the term “harmful effeor explain what “unproduc-
tive,” “offensive,” “hostile,” or “intimidating,” neans in the context of the policy.

147. The policy goes on to state the penalties thahdtte violation of the policy.

Sexual harassment of employees or students in tineekdity System of Georgia

is prohibited (Section 802.18 of Board of Regerukdy) and shall subject the of-

fender to dismissal or other penalties in compkanath procedural due process
requirements.

148. The written policy elaborates that “Unwelcome verbal . . . conduct of a sexual

nature [is] inappropriate in the university envinoent.”
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149. The written policy presents non-exhaustive examptés forbidden sexual
harassment, which includen&ppropriate comments of a sexual nature including remarks about a
person’s . . sexual activity . . . or orientation” (emphasis added); anthappropriate letters, notes,
or other written materials.” (Emphasis added.)e folicy does not explain what standard of
measure is applied to determine the “inappropregshof comments or other forms of speech.

150. The policy confirms that a single remark can indeedstitute sexual harassment;
though the policy notes that the violation in swase is unlikely. But the policy offers no
explanation for that conjecture, and so it does define the circumstances in which a single
remark could constitute a violation of the policyhe policy merely states: “A single remark is
not likely to be considered sexual harassment.” (Emphadisdad

151. Moreover, the policy establishes that the ultimaetermination of what
constitutes sexual harassment is left to the stibbganpression of an offended person, and to
the calculation of a faculty committee. The polgtgtes:

Such conduct constitutes sexual harassment when Styual Harassment

Committee confirms that the conduct constitutes sexual harassmeniwaet the
offended party perceives the conduct to have the same effect as descnibed.i

3. Such conductunreasonably interferes with an individual's work or
academic performance or creates iatimidating, hostile, or offensive
working or academic environment.

(Emphasis added.)

152. “Unreasonably interferes,” “intimidating,” “hostile and “offensive” in this
context remain undefined in the policy.
153. Highlighting again the determinative significandelee subjective impressions of

an offended person, the policy later states thiti§ important to note” that sexual harassment

“can result from a lack of awareness of the offehperson’s sensitivities or from an attitude of
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general indifference toward the sensitivities dfers.”

154. The policy does not requirguid pro quo as an element of its violation. The
policy recites that “[o]ffensive conduct is a ba$ms complaint even where no conditions
regarding employment or academic standing have lepthied or expressed.” “Offensive”
remains undefined in the policy.

155. The policy provides that “[a]itomplaints consistent with the definitions of saixu
harassment herein should be forwarded to and peddsy the Sexual Harassment Committee,”
and that “[a]ll allegations of sexual harassmerit lng investigated promptly and thoroughly by
the Sexual Harassment Committee.”

156. Defendant Dr. Anderson-Wiley is the chairman of tBexual Harassment
Committee at ASU.

157. The resolution of a sexual harassment complairgartdess of outcome, and
whether processed through a formal or an informalgnce process, results in a permanent file
created and maintained in the office of the Pregidéthe University.

158. Being aware of the terms of the ASU sexual harassmpelicy, Miss Keeton is
additionally motivated to self-censor on mattersefual ethics, so as to avoid further penalties
from the University administration.

159. The Defendant counseling faculty members informadsMKeeton that a fellow
student reported her because she shared her vieigsues pertaining to persons’ sexual activity
and orientation. The faculty members also repottetliss Keeton that they proceeded with
disciplinary action against Miss Keeton in parbagsult of that student’s report.

160. Faculty members, including Dr. Anderson-Wiley, hawether informed Miss

Keeton that they perceive her views to be prejutickscriminatory, unprofessional, unethical,
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and of such character as to rightly subject heretoediation or dismissal from the counseling
program.

161. Miss Keeton for good cause identifies that Dr. Anda-Wiley and others adjudi-
cating sexual harassment claims, and persons afidhtonregister a complaint, could subjectively
determine that Miss Keeton’s expression of henidabktonvictions on matters of “sexual conduct”
and “orientation” are “intimidating, hostile, or fefsive,” in violation of the ASU sexual
harassment policy. The terms of the sexual hamsispolicy affirm and facilitate that result.

I1l. HARM TO PLAINTIFFE

162. The defendant faculty members’ imposition on Misseton of the remediation
plan requirements, their various correspondend¢etptheir subjecting her to several meetings in
which her beliefs were interrogated and criticizaal] their pending threat to dismiss her from the
counseling program constitute forms of penalty thaye imposed on her for her speech and
beliefs. These have caused Miss Keeton to sufésitahand emotional distress.

163. If carried out, Defendants’ promised expulsion ois#1Keeton from the ASU
School Counselor program will require Miss Keetonpursue her graduate degree studies at
another university, incurring substantially increéguition costs, redundant academic effort, and
substantial delays in completion of her degree entlance to her chosen profession. The
expulsion will also impose reputational harm on $Miseeton, and she will additionally suffer
the detrimental impacts associated with that danager reputation.

164. The Defendants’ unconstitutional speech-regulagialicies and punitive actions
taken against Miss Keeton have caused and arencamgito cause a chill on her speech.

165. Unless and until Defendants’ unconstitutional spemgulating policies and
threatened punitive actions against Miss Keeton em@ined, Miss Keeton will suffer and

continue to suffer irreparable injury to her congtonal rights.
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166. Miss Keeton has no adequate or speedy remedy atdawdress her pending
dismissal or her suffering under Defendants’ coustinally infirm speech- and belief-regulating
policies.

IV. ALLEGATIONS OF L AW

167. All acts alleged herein of the Defendants, theficefs, agents, servants, em-
ployees, or persons acting at their behest or titingcwere done and are continuing to be done
under the color of state law, including the impiositof disciplinary proceedings on Miss Kee-
ton, and threat of dismissal from her academic ganog and the enactment, implementation and
enforcement of the various departmental and uniyensde policies challenged herein, and all
related regulations, customs, policies and usafjgrsdJniversity discussed herein.

168. Each of the defendants named in individual capcitias had and continues to
have personal involvement in the deprivation ofdWieeton’s right to be free from arbitrary and
discriminatory action based upon her speech, Iselafid religious exercise, and each of such
defendants has acted and continues to act indilydrad in concert to deprive her of these rights.

169. Defendants’ actions penalizing and coercing Misetie, and their policies, as
set forth above do not serve any legitimate or calhmg state interest.

170. Defendants’ actions and policies alleged above @ohblll the person of ordinary
firmness from engaging in speech on matters ofrogatsy as set forth herein.

171. Defendants have deprived and continue to deprives Mfieeton of her clearly

established rights under the United States Cotistituas set forth below.
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V. CAUSES OFACTION

VIOLATIONS OF THE FREEDOM OF SPEECH BY DEFENDANTS’ CONDUCT:
VIEWPOINT DISCRIMINATION , RETALIATION , AND COMPELLED SPEECH

172. Plaintiff hereby incorporates by reference all fmimg allegations as if set forth
fully herein.

173. Defendants’ discriminatory treatment of Miss Keetmgrause of the points of
view she communicated in class, outside of clasd,ia discussions with her professors, as al-
leged above, constitutes viewpoint discriminationviolation of her right to the freedom of
speech under the First Amendment.

174. Defendants’ imposition on Miss Keeton of the Reragdh Plan requirements
and the associated threat of dismissal from then€elor Education degree program constitutes
unlawful retaliation for her speech and beliefsyimiation of the First Amendment.

175. By conditioning Miss Keeton’s continued enrollmem the ASU School
Counselor masters degree program on her willingtesdter her beliefs and speech, and her
willingness to presently commit to affirm in a hypetical future context the ethical propriety of
transgender and homosexual identification and kiehdy others, as well as other values and
behaviors she now disapproves, Defendants havesedpanlawful coercion to elicit speech of a
viewpoint they prefer and to obtain manifestatiohaltered beliefs.

176. Defendants may not justify their violation of thest Amendment rights of Miss
Keeton by reference to standards generated bytprorganizations that are not restrained by the

First Amendment in their enactments.
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VIOLATION OF PLAINTIFFE 'SRIGHT TO THE FREE EXERCISE OF RELIGION

177. Plaintiff hereby incorporates by reference all fmimg allegations as if set forth
fully herein.

178. Miss Keeton’s beliefs on matters of human natuendgr, and ethics which
Defendants have targeted for rebuke and punishraentinformed by Holy Scripture and
constitute central components of her sincerely haidious beliefs.

179. Defendants have impermissibly burdened Miss Kestmihcere and central
religious beliefs, and have done so with the intenbf compelling her to both change those
religious beliefs and to act in contradiction oditin

180. The unique disabilities that Defendants have imgase Miss Keeton are neither
neutral nor generally applicable but target hagralis speech and belief specifically.

181. Defendants have unconstitutionally conditionedesta¢nefits on Miss Keeton
yielding her clearly established right to free of religion and belief.

182. No compelling state interest justifies the burd®sfendants imposed upon the
exercise of Miss Keeton'’s rights to the free exsaof religion.

VIOLATION OF PLAINTIFF 'S RIGHT TO BE FREE OF UNCONSTITUTIONAL CONDITIONS

183. Plaintiff hereby incorporates by reference all fmiag allegations as if set forth
fully herein.

184. By conditioning Miss Keeton’s continued enrollméenthe ASU School Counselor
masters degree program on her waiver of rightpezeh and free exercise of religiotz., by
requiring that she alter her beliefs and speecH, that she presently commit to affirm in a
hypothetical future context the ethical proprietytransgender and homosexual identification and
behavior by others, as well as other values andwefs she now disapproves, and which violates

her religious convictions, Defendants have impa@sednconstitutional condition on Miss Keeton.
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185. There is no legitimate essential nexus between ateditions Defendants
imposed on Miss Keeton, and the educational oppitiés made subject to their condition.

VIOLATION OF PLAINTIFF 'SRIGHT TO EQUAL PROTECTION

186. Plaintiff hereby incorporates by reference all fmimg allegations as if set forth
fully herein.

187. By penalizing Miss Keeton and threatening to disnfier from the ASU School
Counselor degree program because of her mainteraartt@dvocacy of biblical ethical views,
Defendants have treated Miss Keeton differentiythanilarly situated students, based on her
exercise of the fundamental rights to the freeddnsmeech and free exercise of religion.
Defendants’ proceeded with discriminatory intensacting, and have violated Miss Keeton’s
rights under the Equal Protection Clause of therfeeath Amendment.

VIOLATION OF PLAINTIFF 'SRIGHT TO THE _FREEDOM OF SPEECH: ASU POLICIES

188. Plaintiff hereby incorporates by reference all fmig allegations as if set forth
fully herein.

189. The ASU university-wide Sexual Harassment policd éimose policies applied
within the ASU College of Education’s DepartmentEmfucational Leadership, Counseling, and
Special Education Counselor Education Program &geal above are vague, overbroad,
discriminate on the basis of religious, moral, &heblogical viewpoint by requiring fidelity to
certain contestable points of view, impose unctutgdnal conditions on the receipt of state
benefits, and constitute an illegal prior restrantspeech.

190. The Defendants have incorporated into the ASU statsdthat govern students in
the School Counselor program the American Coungdissociation (ACA) code of ethics, the
American School Counseling Association (ASCA) EshiStandards for School Counselors, and

standards apparently drawn from the Professiorahdadtrds Commission (PSC) and National
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Council on the Accreditation of Teacher EducatiNCATE), including those requiring students
to demonstrate “dispositions” indicating their adimee to certain “values” and “ethics.”

191. The content of these several policies, which is oexypled in foregoing
allegations, privileges certain messages and pahtgiew and penalizes others, is vague,
overbroad, manipulable as to meaning and applicaéad thus authorizes and indeed requires
the operation of unbridled discretion in their entament against students’ speech and beliefs.

192. The overbreadth of Defendants’ policies chills potéd speech by discouraging
students from exercising their First Amendment taghased on the fear of being penalized,
subjected to onerous remedial requirements, orisksd from their academic program for exer-
cising their rights. The policies thus coercersilefrom dissenters on important matters of contest
thereby artificially creating an environment ofaltéctual conformity and outward consensus.

193. The ASU Sexual Harassment Policy, by prohibitingappropriate” forms of
speech that addregsier alia, persons’ “sexual behavior” and “orientation,” ahdt result in a
listener’'s subjective identification ofiter alia, an “offensive . . . environment,” and by failing
to define with requisite specificity any of the ogive terms in the policy that identify the
speech that constitutes a violation of the polayd by correspondingly authorizing complai-
nants and a Committee to determine subjectivelpealser's violation of the policy, and by
including policy terms emphasizing the authoritytteé subjective interpretation of hearers as the
determinative consideration in identifying violaig) is unconstitutional, for it grants unbridled
enforcement discretion to complainants and unitiersficials to penalize speakers engaged in
constitutionally protected speech.

194. The policies discussed herein are unconstitutionatheir face. The Counselor

Education Program policies are also unconstitutiasahey have been applied to Miss Keeton.
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So long as these policies remain in effect, thevehsity is causing ongoing and irreparable harm
to Miss Keeton and to every other student subgestith policies.

VIOLATION OF PLAINTIFF 'SRIGHT TO DUE PROCESS

195. Plaintiff hereby incorporates by reference all fmimg allegations as if set forth
fully herein.

196. Defendants’ maintenance of its punitive speech- lalgkf-regulating policies as
alleged above are vague, for these policies fajprvide persons of ordinary intelligence a
reasonable opportunity to understand what condoey tprohibit, and they authorize and
encourage arbitrary and discriminatory enforcenbgnDefendants. The policies thereby violate
the Due Process Clause of the Fourteenth Amendment.

PRAYER FOR RELIEF

WHEREFORE Plaintiffs respectfully pray that this Honoraldeurt:

A. Adjudge, decree, and declare the rights and otwal Irelations of the parties to the
subject matter in controversy in order that sucblatations shall have the force and effect of
final judgment and that the Court retain jurisaiatiof this matter for the purpose of enforcing
the Court’s Orders;

B. Pursuant to 28 U.S.C. § 2201, enter a Declaratodgmhent stating that Defendants’
various forms of penalizing, discriminatory treatrhef Miss Keeton, including their imposition
of the Remediation Plan and threat of expelling fr@m the ASU counseling program, violate
the First and Fourteenth Amendments to the UnitateS Constitution;

C. Pursuant to 28 U.S.C. § 2201, enter a Declaratodgmhent stating that Defendants’
policies governing Miss Keeton and other studemthé ASU Counselor Education program, as
alleged above, on their face and as applied to Misston, violate the First and Fourteenth

Amendments to the United States Constitution;
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D. Pursuant to 28 U.S.C. § 220E(0FR. Civ. P. 65, and 42 U.S.C. § 1983, preliminarily
and permanently enjoin Defendants, their agentyases, employees, officials, or any other
person acting in concert with them or on their lfefram imposing the Remediation Plan require-
ments on Miss Keeton, or dismissing her from th&JA®hool Counseling Program or otherwise
penalizing her for her speech and beliefs as alléggein or for her refusal to participate in the
remediation process; without a condition of bondtber surety being required of Plaintiff;

E. Pursuantto 28 U.S.C. § 220E£0-R.Civ. P. 65, and 42 U.S.C. § 1983, preliminarily
and permanently enjoin Defendants, their agents,ases, employees, officials, or any other
person acting in concert with them or on their lifelfieom enforcing against Plaintiff or any
other students the unconstitutional policies idettiherein; without a condition of bond or other
surety being required of Plaintiff;

F. Award nominal damages to vindicate the constit@ionjuries suffered by Plaintiff,
to be paid by those Defendants named in their iddal capacities;

G. Award actual damages to Plaintiff in an amountéalbtermined by the finder of fact
in accordance with the proof, plus interest at lggal rate until paid, to be paid by those
Defendants named in their individual capacities;

H. Award Plaintiff's costs and expenses of this actiooluding a reasonable attorneys’
fee award, in accordance with 42 U.S.C. § 1988,ather applicable law;

I. Grant such other and further relief as the Couenukeequitable, just, and proper.
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Respectfully submitted this 21st day of July, 2010,

JEFFREYA. SHAFER*

lllinois Bar No. 6230713
Ohio Bar No. 0067802
ALLIANCE DEFENSEFUND
801 G Street NW, Suite 509
Washington, DC 20001
(202) 393-8690

(202) 347-3622—facsimile
jshafer@telladf.org

Lead Counsdl

JOSEPHJ. MARTINS*

North Carolina Bar No. 31666
TRAVIS C.BARHAM*

Arizona Bar No. 024867
ALLIANCE DEFENSEFUND

12 Public Square

Columbia, Tennessee 38401
(931) 490-0591

(931) 490-7989—facsimile
jmartins@telladf.org
tbarham@telladf.org

/s/ Charles C. Sebbins, |11

CHARLES C. STEBBINS, Il

Georgia Bar No. 667350

Alabama Bar No. 854

WARLICK, TRITT, STEBBINS & HALL, LLP
209 7th Street

Augusta, Georgia 30901

(706) 722—-7543

(706) 722—1822—facsimile
cstebbins@wtshlaw.com

ATTORNEYS FOR PLAINTIFF

*Motion for admissiorpro hac vice submitted and pending

JURY DEMAND

Plaintiff hereby requests trial by jury on allugs so triable.

/sl Charles C. Sebbins, 1
CHARLES C. STEBBINS, IlI
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