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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

PAUL ASCHERL,
Plaintiff,
VS. Case No.
CITY OF ISSAQUAH,
Defendants. PLAINTIFF'S VERIFIED
COMPLAINT

Plaintiff Paul Ascherl, by counsel, comes now anera the following:
INTRODUCTION
1. This is a civil rights action brought under 42 W CS§ 1983 challenging a d
ordinance that creates free speech “zones” andipi®hiterature distribution on public wa
during a festival in downtown Issaquah.
2. Pursuant to 42 U.S.C. 88 1983 and 1988, Plainsfil Ascherl seeks injuncti

relief, declaratory relief, and nominal damagesradhe City of Issaquah.

ity

lyS

3. This action is premised on the United States Ctutgth and concerns the

deprivation of Plaintiff's fundamental right to &epeech and due process.
4. Defendant’s actions have deprived and will continoedeprive Plaintiff Pa

Ascherl of his fundamental rights provided in thiesFand Fourteenth Amendments to
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United States Constitution.

5. Each and every act of Defendant alleged herein aoasmitted by Defendgnt

named herein, and each and every act was comritidel the color of state law and authori

JURISDICTION AND VENUE

y.

6. This action raises federal questions under the édniStates Constitution,

particularly, the First and Fourteenth Amendment$ 42 U.S.C. § 1983.
7. This Court has original jurisdiction over the fealeclaims by operation of

U.S.C. 88 1331 and 1343.

8. This Court has authority to grant the requestedhiciive relief under 28 U.S.C|.

1343; the requested declaratory relief under 28Q).88 2201-02; the requested damages
28 U.S.C. 8§ 1343; and costs and attorneys feeg dr20d.S.C. § 1988.

9. Venue is proper in the Western District of Washamgtunder 28 U.S.C.
1391(b), because a substantial part of the aciypriag rise to this case occurred within
district.

IDENTIFICATION OF THE PARTIES

10.  Plaintiff Paul Ascherl (“Ascherl”) is and was atl @lmes relevant to th
Complaint a resident of Snoqualmie, Washington.

11. Defendant City of Issaquah (“Issaquah”) is a my@atigovernmental authority
subdivision of the State of Washington

STATEMENT OF FACTS

Ascherl’s Desired Expression

12.  Ascherl is an evangelical Christian. In conjunctieith his faith, Ascherl shar

his religious beliefs with others in public.
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13. To do this, Ascherl often visits public venuesgligublic sidewalks and wa

where he distributes literature about his faithctfes| passes out Gospel tracts either by himself

or as part of a small group of friends.
14.  Being both inexpensive and effective, Ascherl viditesature distribution as
indispensible means for communicating his message.

15.  Written literature allows Ascherl the ability toroeey information to those una

ble

to carry on a conversation with him; a passerbytaka a pamphlet and consider the information

later.

16.  Ascherl cannot afford to send his literature thtouge mail. Ascherl canrjot

afford advertisements for newspapers or billboaktss has no practical alternative to literature

distribution.
17. In conveying his message, Ascherl does not wanérigage in any type
demonstration. He does not ask for money or attémgather signatures. Nor does he se

draw a crowd.

of

ek to

18.  Ascherl's message centers on the person and wodksfs Christ. Specifically,

Ascherl communicates that all people need salvadind God graciously supplies salvat

through his son, Jesus Christ. Ascherl also likesliscuss how the Christian faith relate
current issues of the day.

19.  Ascherl only wants to express himself in a peacefahner. He does not wan
force his literature on anyone.

20.  Ascherl is always willing to step aside and letesthpass by him, and Asch

never litters.

21.  While passing out literature, Ascherl usually remsastationary. As individug
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pass by him, he asks if they would like a GospatttrShould they refuse, Ascherl says “Ha
nice day,” and waits for someone else to approtichey say yes, Ascherl hands that pers
tract to read some time later. On occasion, Ascivdllengage in one-on-one dialogue
someone about Christianity provided that individisalilling to carry on a conversation w
him.

22.  Ascherl desires to distribute his literature on theblic ways of downtow
Issaquah during Salmon Days Festival. The fesaffards him a unique opportunity to add
a large number of people that he would not otherles able to reach with his message.

Salmon Days Festival

23. Salmon Days Festival is an annual two-day festiliat takes place on the f
full weekend of October, and celebrates the retdisalmon to the lakes, streams and hatcl
in Issaquah and surrounding areas. This festivablean in Issaquah for approximately 40 y
It is presented by the Greater Issaquah Chambé&oaimerce with support from the City
Issaquah and the Issaquah Arts Commission.

24. To conduct this event, the City of Issaquah issaiespecial event/special
permit to the Greater Issaquah Chamber of Commerce.

25.  The rules and regulations applicable during Sallags Festival, as well as
location of Salmon Days Festival, is codified in apter 5.40 of the Issaquah Codsg
Ordinances.

26. Pursuant to this ordinance, Salmon Days Festivalrscin a large portion

downtown Issaquah, including the areas where Haste® Way intersects Front Street, Vete

Memorial Park, the Issaquah Hatchery, and otherbyespaces. During the festival these 3

remain free and open to the general public, allgvpadestrians to enter at various points. T

VERIFIED COMPLAINT-4 Cohen, Manni, Theune & Manni LLP
P.O. Box 889

(Case No. ------- ) Oak Harbor, WB2XY7

Tel. 360-675-808

Ve a

on a

vith

ith

n

[€SS

rst

eries

ears.

of

se

the

» of

of

rans

ireas

'here




O 00 N OO O A W N -

N DN NNNDNDNNDNRRRRRRRR R R
0o N o oA W NP O O 00N O D W N - O

Case 2:11-cv-01298 Document 1 Filed 08/05/11 Page 5 of 14

are no specific gates or points of entry into #tif/al area.

27. During Salmon Days Festival, a large variety ofrdgeand activities occur bq
within and outside the festival area. There araletd) booths, a parade, a “Foods of the W(
exhibition where vendors sell a variety of diffaréypes of cuisine, 5K and 10K runs, ar
“Field of Fun event” where children can participate pony rides, inflatables, trampol
jumping, and train rides. There is also live erii@rnent that takes place on numerous stags

28. The booths at the festival are open to food vendats and crafts vendors,
non-profit organizations. Anyone renting a boothstay an application fee, plus afee tor
booth, and provide proof of insurance. For 201Xydfovendors are required to pay a
application fee and a fee ranging from $325 to $depending on the size of their booth. N
profit organizations are required to pay a flat &75 and a 10% commission of anything
at their booth.

29. Not all non-profits are eligible to apply for a boat Salmon Days Festi\

According to festival rules, only those non-prafiganizations “located in Issaquah and/of

significant providers to the Issaquah communityi sacure a booth.
30. During Salmon Days Festival, parts of East Sunsay \&hd Front Street 4
closed to vehicular traffic. The streets stay ofmepedestrian traffic, permitting pedestrians

access to these streets and adjoining sidewalkall Aitmes during Salmon Days Festival,

Sunset Way and Front Street remain public thorcarglsf and part of the city’s transportat

grid. Citizens commonly use these public ways duyi@almon Days Festival to reach var
parts of the city, including a variety of busineskecated in the vicinity.
31. The 2011 Salmon Days Festival is scheduled topédee on October 1 and 2.

Suppression of Ascherl's Expression during 2010 Sabn Days Festival
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32.  On Saturday October 2, 2010, Ascherl and two offtends decided to go

downtown Issaquah to express their Christian keelref literature distribution and dialogue.

33.  They chose this particular location and date bex#usy knew the 2010 Salmon

Days Festival was taking place in downtown Issagaglthat time. Ascherl and his friends

wanted to reach the audience that would be inatest for the festival.

34.  Ascherl and his friends did not want - nor did tlegtempt - to obtain a booth at

Salmon Days Festival. They could not afford theezge of a booth, nor did they want t

expression to be limited to a booth.

heir

35.  Ascherl and friends did not seek to participat&aimon Days Festival or in gny

of the festival activities because they did not itheir message confused with — or blurred
the message of Salmon Days Festival.

36. During the 2010 event, Ascherl and his friends wnod seek to use any sol
amplification devices. Nor did they desire to ersgagany other activity that could disrupt
Salmon Days Festival event. Ascherl and his friemly wanted to walk through and stang
the sidewalks and streets on East Sunset Way aowt Btreet and other public wayg
downtown Issaquah while distributing literature.

37. Ascherl and his friends arrived at downtown Iss&goa October 2 betwe
11:00 a.m. and noon. Upon arrival, Ascherl begatkimg on Front Street, near where F

Street intersected NE Dogwood St. As Ascherl wakking, he peacefully distributed religig

literature and occasionally dialogued with indivédsi Per custom, Ascherl did not block
create any congestion nor harass anyone nor fasd@drature on anyone nor draw any typ
crowd.
38. In the same area, Ascherl observed many other @eaplking around af
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standing as they ate food, watched festival aatsjttalked to each other, and waited in
Ascherl’s literature distribution was far less pedo create congestion than these other acti

39.  About five minutes into this activity, Ascherl wapproached by an unidentif

line.

ities.

ed

female who instructed him to stop handing out &tere. Wearing an official name tag argqund

her neck, she presented herself as a festivaliaffidsscherl advised that he was well within

constitutional rights in distributing literature quublic ways. Deflecting this assertion,

festival official ordered Ascherl to stop his ligure distribution. Ascherl politely refused.
40. The festival official advised Ascherl that she wibglo get the police, and Ig

Ascherl continued with his literature distribution.

41.  Approximately thirty minutes later, Ascherl was smched by two poli¢

officers with the Issaquah Police Department. Thécp officers wore police uniforms 3
badges and presented themselves as police offcéscherl.

42.  The police officers pulled Ascherl aside and ingdiabout his literature. Asch

showed the officers a copy of his literature angl@&xed the purpose behind his message|

police officers voiced a concern about Ascherl ssirey or pushing his literature on ped
Upon receiving Ascherl’s assurance that he woulchagass anyone, the police officers allg
him to continue with his literature distribution.

43.  Five minutes later, the police officers approachedherl again, but this tin
they were accompanied by the same female festiganizer who stopped Ascherl previoy
The police officers asked Ascherl and his friendsstop their literature distribution. Asch
stressed that he and his friends had a constialtioght to distribute literature since they w
handing out literature on a public sidewalk operhi® public. Ascherl also inquired about

law prohibiting his literature distribution.

VERIFIED COMPLAINT-7 Cohen, Manni, Theune & Manni LLP
P.O. Box 889
(Case No. ------- ) Oak Harbor, WB2XY7

Tel. 360-675-808

his

the

oft,

nd

erl
The

ple.

wed

ne
sly.
erl

ere

any




O 00 N OO O A W N -

N DN NNNDNDNNDNRRRRRRRR R R
0o N o oA W NP O O 00N O D W N - O

Case 2:11-cv-01298 Document 1 Filed 08/05/11 Page 8 of 14

44.  The police officers left to obtain a copy of thadimance precluding literatu
distribution. In the meantime, Ascherl and hisride continued with their literature distributig

45.  The police officers returned twenty minutes lated ahowed Ascherl a copy
Issaquah City Code 8§ 5.40.040. This ordinance pitshill literature distribution within t
boundaries of Salmon Days Festival except for swataited free speech zones.

46. The police officers explained to Ascherl that theimance limits all literatu
distribution to the two specific free speech zona®cluding Ascherl from distributing 3
literature outside of these zones. The police effielaborated to Ascherl that he would be g
of a misdemeanor and cited or arrested if he attesinfo distribute literature outside of th
zones.

47.  Ascherl did not want to be arrested or cited. If fov the orders from the poli
officers, Ascherl would have continued with his egsive activities on the sidewalks and pt
ways. But upon receiving this directive, Aschertl dnis friends made their way to one of the
speech zones.

48.  The first free speech zone that Ascherl found waatked near the intersectior
Front St. and Sunset Way. This free speech zoneapm®ximately as wide as a city street
200 feet long. This area was also very close td~tibat St. Stage where various musicians
playing. Ascherl observed that there was no orthah area and hardly anyone was walkin
the area. It was so out of the way that Ascherldcowt possibly reach a meaningful audig

with his literature there.

49. The free speech zone was so close in proximithéoRront St. Stage that it \
also too loud to engage in conversation. Ascloaend it practically impossible to engage in
effective expression in this free speech zone smdesl walking toward the second free sp
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Zone.

50. The second free speech zone was located on WesetSWay on a bridge near

the Issaquah Hatchery and the intersection of \Besiset Way and Newport Way. Because

there was no stage located near this zone, Ascétwinpted to stay within this zone
distribute literature.

51.  Ascherl soon realized that his attempts to disteliterature in the second f

and

[ee

speech zone were similarly futile and practicalgeless. Few people traversed by this zone,

causing Ascherl to miss 99% of the people attentliedestival.

52.  After trying to distribute literature in both of éhso-called free speech zo

Nes,

Ascherl discerned that neither space provided tectefe means for him to reach his interjded

audience. Ascherl discontinued his activities afi$almon Days Festival.

53. If not for the requirements imposed by the Issagoiiinance — and the pol
enforcement of this ordinance — regulating expoesgn Salmon Days Festival, Ascherl wd
have continued to engage in his desired expressitside the so-called free speech zones
day.

Anti-Leafleting Ordinance

54. The city ordinance that the police officers supgplidscherl on October 2
located in the Issaquah City Code § 5.40, entittedimon Days.” Section 5.40.040 of |
chapter is entitled “Designated areas for leaftgtentertaining, and nonprofit distribution”
reads as follows:

5.40.040 Designated areas for leafleting, entertang, and nonprofit
distribution.

A. The City of Issaquah hereby establishes destgh&txpression areas” within
the festival area for leafleting, organized prategtnonscheduled entertainment,
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and nonprofit distribution. These designated exgpoesareas shall be located by
the Festival Events Division of the Greater Iss&gGhamber of Commerce in
such a way as to minimize interference with theedydflow of pedestrian traffic
through the festival area while still providing area for members of the public to
freely express themselves. The locations of thegdated expression areas shall
be subject to approval by the City Council prioSamon Days.

B. The Festival Events Division of the Greater ¢gsh Chamber of Commerce
shall ensure that adequate trash receptaclescatbin these designated areas.

C. The designated expression areas shall be madoe@t least one sign
containing the words “expression area” so thatgeobfficers and Salmon Days
volunteers are able to direct persons wishing ttaga of these activities to that
area.

D. No person shall erect a table, easel, soaphamndsor similar structure which
could interfere with pedestrian traffic within tHestival area, including the
designated expression areas, without the writtemigsion of the Festival Events
Division of the Greater Issaquah Chamber of Commerc

E. No leafleting, organized protesting, non-schedwéntertainment, or nonprofit
distribution shall be allowed outside of a booth the above-established,
designated expression areas.

F. Violation of this section shall constitute a demeanor. Before enforcing this
section, police officers shall give a verbal waminforming the violator of this
chapter and of the location of the designated egwa areas where such
activities are allowed. If the violator continuée tactivity after this warning the
police may arrest the violator.

G. Nothing in this section should be read to préwtendees from expressing
themselves through purely oral communication atlangtion within the festival
area. Nothing in this section should be read twgmt attendees from carrying
signs at any location within the festival area sogl as the sign conforms with
IMC 5.40.050.

Continuing Impact of Anti-Leafleting Ordinance on Ascherl

55. The anti-leafleting ordinance serves to chill aneted Ascherl’s religiol
expression.
56. According to the anti-leafleting ordinance, no omay distribute literatu

anywhere during Salmon Days Festival outside of tamote areas. In addition, no one
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stand on any type of box in the free speech zormder to attract people outside the zor
him.

57.  The ordinance imposes an intolerable burden on égshexpression. If limitg
to particular zones, Ascherl cannot reach the megority of people who attend the festival.
zones are not located in areas that allow Asclepractically convey his message. Becau
the location of these zones and their proximityntese, few festival attendees walk by tf
areas. Ascherl is not even permitted to stand lboxain these zones to attract people to cor
him in these zones.

58.  For fear of arrest, Ascherl is effectively deterfemm returning to public ways
downtown Issaquah during Salmon Days Festival aqpdessing his viewpoints. If not for |
anti-leafleting ordinance, and the actions of Ddé#arts in enforcing this ordinance, Asc
would return to the 2011 Salmon Days Festival armbsquent festivals to share his messag

literature distribution and conversation.

e to

d
The
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59. The fear of arrest severely limits Ascherl’s congibnally-protected expression

on the sidewalks and public ways of downtown Issaqduring Salmon Days Festival.
60. Being chilled and deterred from exercising his ¢itusonal rights on th

sidewalks and public ways of downtown Issaquabh ttiomss irreparable harm for Ascherl.

61. Ascherl does not have an adequate remedy at lathédpss of his constitutior
rights.
FIRST CAUSE OF ACTION
Violation of Freedom of Speech
62.  Ascherl re-alleges and incorporates herein by eefar all preceding paragraph
63.  Ascherl’s religious speech is protected speech igeFirst Amendment.
VERIFIED COMPLAINT-11 Cohen, Manni, Theune & Manni LLP
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64. Ascherl challenges Defendant’s policies and prastinicluding, but not limité
to the anti-leafleting ordinance, on their face asdpplied.

65. Defendant’s policies and practices, and the enfoerg thereof, violate the F
Speech Clause of the First Amendment to the UrStates Constitution, made applicable tg
states through the Fourteenth Amendment.

WHEREFORE, Ascherl respectfully prays the Couengrthe equitable and legal re
set forth in the prayer for relief.

SECOND CAUSE OF ACTION
Violation of the Due Process

66.  Ascherl re-alleges and incorporates herein by eafar all preceding paragrap

67. Defendant’s policies are vague and lack sufficigojective standards to cur
the discretion of officials. They allow Defendamh@le opportunity to enforce the policies ir]
ad hoc, arbitrary, and discriminatory manner.

68. As a result of these vague restrictions, Plaités been deprived of his righ
due process of law.

WHEREFORE, Ascherl respectfully prays the Couringthe equitable and legal re
set forth in the prayer for relief.

PRAYER FOR RELIEF

WHEREFORE, Ascherl respectfully prays for relietlat this Court:

A. Assume jurisdiction over this action;

B. Enter a judgment and decree declaring that ghg-leafleting ordinance
unconstitutional on its face and as applied to Ag&h religious expression (literaty
distribution on public ways in Salmon Days Fesbivmcause it violates Ascherl’s rights ang
VERIFIED COMPLAINT-12 Cohen, Manni, Theune & Manni LLP
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rights of third parties not before the Court, asargmteed under the First and Fourtg
Amendments to the United States Constitution;

C. Enter a preliminary and permanent injunctiojoimng Defendant, its agen
officials, servants, employees, and all persorective concert or participation with them, or
of them, from applying the anti-leafleting ordinanso as to restrict constitutionally-prote
speech of speakers, including Ascherl and othed frarties, on the on public ways in downt

Issaquah during Salmon Days Festival,

D. Adjudge, decree, and declare the rights andrdégal relations with the subj
matter here in controversy, in order that suchatation shall have the force and effect of
judgment;

E. Award Ascherl nominal damages arising from thes @f the Defendants as

important vindication of the constitutional rights;

F. Award Ascherl his costs and expenses of thisomctincluding reasonal
attorneys’ fees, in accordance with 42 U.S.C. $18&d other applicable law; and

G. Grant such other and further relief as appearhis Court to be equitable 3
just.

Respectfully submitted this 5th day of August, 2011

By: s/Nathan M. Manni
Nathan M. Manni
WSBN 35373
Cohen, Manni, Theune & Manni, LLP
520 E Whidbey Ave., Suite 201
P.O. Box 889
Oak Harbor, WA 98277
Ph. 360-675-9088Fax: 360-679-6599
amanda@cmtlaw.net
Attorney for Plaintiffs
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VERIFICATION

1, the undersigned, a citizen of the United States and resident of the State of Washington,
have read the foregoing Verified Complaint and declare under penalty of perjury, under the laws

of the State of Washington, that the foregoing is true and correct.
A -
Dated this 2> dayof /k/) ,2011.

/Lt

PAUL ASCHERL

14






