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Jerard M. Jarzynka, the Prosecuting Attorney for Jackson County;
Christopher R. Becker, the Prosecuting Attorney for Kent County; Right to Life of
Michigan; and the Michigan Catholic Conference (“Plaintiffs”), through counsel and
pursuant to MCR 7.211(C)(6) and MCR 7.206, file this motion asking this Court to
immediately hold the preliminary hearing called for by MCR 7.206(D)(4) and grant
the peremptory relief of superintending control as requested in their Complaint on
or before May 27, 2022. In support, Complainants state:

1. As described more fully in the Complaint for Superintending Control,
the Court of Claims in its May 17, 2022 Opinion and Order in Planned Parenthood
of Mich v Attorney General, Court of Claims No. 22-000044-MM, exceeded its
jurisdiction, acted in a manner inconsistent with its jurisdiction, and failed to
proceed according to law in declining to dismiss Planned Parenthood’s action and
entering injunctive relief, as well as in not recusing itself. Given that the only party
to the action who can appeal has vowed not to do so, the lower court’s actions also
leave Plaintiffs without an adequate legal remedy.

2. The lower court’s ruling has enjoined enforcement of a decades-old,
valid Michigan statute — by county prosecutors who are not even parties to the
action —1in a suit between non-adverse parties who agree on that improper remedy,
1ssued by a judge with longstanding and/or continuing financial and other ties to
one of them, and contrary to binding, published authority of this Court that the
judge litigated and lost as a practicing attorney. Every day that order remains in

place delivers another blow to the public confidence in the fair, impartial



adjudication of adversarial disputes that is the cornerstone of our justice system
and the rule of law. “Courts, in our system, elaborate principles of law in the course
of resolving disputes. The power and the prerogative of a court to perform this
function rest, in the end, upon the respect accorded to its judgments.” Caperton v A
T Massey Coal Co, 556 US 868, 889; 129 S Ct 2252; 173 L Ed 2d 108 (2009) (citation
omitted). The extraordinary circumstances under which the Court of Claims has
declined to dismiss the action or recuse itself, and now entered injunctive relief,
threaten to seriously erode public respect for all Michigan courts. Immediate
consideration of the Complaint and entry of the peremptory relief it requests is
therefore warranted.

3. Protection of this Court’s precedential decisions also counsels strongly
in favor of immediate consideration and a ruling by May 27. In Mahaffey v Attorney
General, 222 Mich App 325; 564 NW2d 104 (1997), this Court stated unambiguously
that “the Michigan Constitution does not guarantee a right to abortion that is
separate and distinct from the federal right.” Id at 339. In holding the opposite in
this case, the Court of Claims distinguished Mahaffey as involving the right to
privacy, due process, free speech and vagueness, and not the “right to bodily
integrity” that according to the Court of Claims was not even recognized under the
Michigan Constitution until Mays v Snyder, 323 Mich App 1; 916 NW2d 227 (2018).
5/17/22 Opinion & Order, pp 15-16. The Court of Claims went on to define the
parameters of that due-process right primarily as “the right to be let alone”

articulated by Justice Cooley in Cooley, Torts, 29. Id, pp 17-18. Drawing from a



hodgepodge of foreign and federal cases from the last century — some of them
overruled, or dissenting statements — the Court of Claims defined its newly found
right as someone’s “right to determine what shall be done with his own body,” or
“[t]he right of a person to control his own body,” or “that each man is considered to
be master of his own body....” Id (citations omitted).

4. But far from constituting a field left unplowed by this Court in
Mahaffey, the Court of Claims’ amorphous right was squarely put in issue by the
1994 complaint in that case — which the Court of Claims judge filed as co-counsel for
plaintiffs. Though it was not labeled a “right to bodily integrity,” the term that
gained recognition with Mays in 2018, the gravamen of that claim was the same:

COUNT II - DUE PROCESS

14.  Article I, Section 17 of the Michigan Constitution provides
in pertinent part that: “No person shall be...deprived of life, liberty or
property, without due process of law.”

15. 1993 PA 133 violates the Due Process Clause of the
Michigan Constitution by placing substantial burdens and restrictions
upon a woman’s fundamental right to reproductive choice.

16. The mandatory counseling and certification provisions of
1993 PA 133 are designed to interfere with and influence the women’s
choice between abortion or childbirth, and to coerce the patient to
reject abortion. The statute requires a litany of misleading, inaccurate,
and potentially inappropriate information, and materials that the
physician must impart to each woman regardless of whether, in the
physician’s judgment, the information is relevant. These provisions
impermissibly interfere with the constitutionally protected right of
reproductive choice of women and their doctors, constitute unreasonable
burdens and undue obstacles in the path of both doctors and abortion
patients, and is [sic] therefore violative of Michigan’s Due Process
Clause.



17.  Section 17015(3) mandates a 24 hour delay between the

time that a pregnancy is confirmed, the probable gestational age of the

fetus 1s determined, and the biased counseling is provided, before an

abortion may be performed. There is no legitimate or compelling state

interest furthered by this arbitrary and inflexible waiting period. This
provision severely burdens and infringes the right of reproductive choice

of both women and their doctors, and is therefore violative of

Michigan’s Due Process Clause. [Tab 1, 3/10/94 Complaint for

Injunctive and Declaratory Relief in Mahaffey v Attorney General of

Michigan, Wayne Circuit Court No. 94-406793-AZ, pp 8-9 (emphasis

added)].?

5. The Court of Claims in its injunction summarized its new right as “the
right to make a medical decision to obtain treatment,” and “the right to make
autonomous medical decisions.” Opinion & Order, p 22. That sounds very much like
the right to reject certain information and to avoid the waiting period mandated by
1993 PA 133, both of which allegedly flowed from the “right of reproductive choice”
put squarely in issue by the Complaint in Mahaffey. Indeed, the circuit court
opinion in that case rested in part on those very grounds. Citing various provisions
of Const 1963, art I, including the due-process clause, § 17, the lower court found
them “broad enough to encompass an individual’s right to choose what to do with
his or her own body, including the right to choose whether to have an abortion.”
Tab 2, 6/15/94 Opinion in Mahaffey v Attorney General, Wayne Circuit No. 94-
406793-AZ. This Court rejected that view, and reversed. Mahaffey, 222 Mich App at
333-339.

6. As a published decision post-dating Nov. 1, 1990, Mahaffey is binding

authority until reversed or modified by the Supreme Court. MCR 7.215(J)(1). But

' Under the “one court of justice” doctrine, this Court may take judicial notice of
circuit court records. People v Snow, 386 Mich 586, 591; 194 NW2d 314 (1972).



through their machinations, Planned Parenthood and the Attorney General have
not only obtained a ruling that completely sidesteps that published decision, but one
that presently is appeal-proof. The only party to the action who can appeal the
Court of Claims’ injunction, the Attorney General, immediately announced she
would not. Like any Court, this Court must take care that lower courts obey its
rulings. The deadline to seek leave to appeal the Court of Claims’ injunction to this
Court 1s June 7, 2022, and as noted, the Attorney General will not be doing so.
Immediate consideration of the Complaint and a ruling will permit this Court to
protect the continued vitality of its published Mahaffey decision.

7. Immediate consideration also is warranted because the Supreme
Court, in Governor Whitmer’s prong of the coordinated attack on Mahaffey, has
expressed an interest in the effect (if any) the Court of Claims injunction will have
on that case. Tab 3, Order in In re Exec Message of the Governor, Sup. Ct. No.
164256 (May 20, 2022) (directing Governor to file supplemental brief by June 3
addressing, among other things, “(1) whether the Court of Claims’ grant of a
preliminary injunction in Planned Parenthood v Attorney General, 22-000044-MM,
resolves any need for this Court to direct the Oakland Circuit Court to certify the
questions posed for immediate determination”). Thus, this Court’s prompt attention
and a ruling by May 27 will benefit not only the litigants in this action and in

Planned Parenthood, but will also be of interest to courts above and below this one.



8. Plaintiffs are filing and serving this motion, along with their
Complaint and other papers, through the MiFILE e-service system, and thus they
request a ruling in seven days. See IOP 7.211(C)(6)-1.

WHEREFORE, Plaintiffs Jerard M. Jarzynka, Christopher R. Becker, Right
to Life of Michigan and the Michigan Catholic Conference ask this Court to grant
this Motion for Immediate Consideration, and immediately submit their Complaint
for Superintending Control and peremptorily grant the relief it requests on or before

May 27, 2022.
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Elizabeth L. Gleicher

Paul Denenfeld

American Civil Liberties Union
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OPINION

This case was initiated-in,March 1994 upon Plaintiffs request
for declaratory and injunctive relief. Plaintiffs and Defendant
subsequently filed cross-motions for summary disposition which are
the subject of this cpinion.

The basis of the parties" dispute concerns‘ the
constitﬁtionality of 1993 PA 133, MCL 333.17014-.17515, et seg (the
"new law"). The new law was scheduled to take effect on April 1,
1994. However, temporary restraining orders were entered by this
Court and the federal district court, so, enforcement has been

temporarily postponed.
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Order

May 20, 2022

164256 & (3)(7)(8)(9)(10)(15)

In re EXECUTIVE MESSAGE OF THE

Michigan Supreme Court
Lansing, Michigan

Bridget M. McCormack,
Chief Justice

Brian K, Zahra
David F. Viviano
Richard H. Bemnstein
Elizabeth T. Clement
Megan K. Cavanagh
Elizabeth M. Welch,

Justices

GOVERNOR REQUESTING THE
AUTHORIZATION OF A CERTIFIED
QUESTION.

(GRETCHEN WHITMER, Governor v SC: 164256

JAMES R. LINDERMAN, Prosecuting
Attorney of Emmet County, et al.)

/

On order of the Court, the motions for immediate consideration and motions for
leave to respond or reply are GRANTED. The Executive Message of the Governor
pursuant to MCR 7.308(A)(1) was received on April 7, 2022, requesting that this Court
direct the Oakland Circuit Court to certify certain questions for immediate determination
by this Court. Having received responses from several county prosecutors, as well as
amici briefs, we direct the Governor to file a brief with this Court within 14 days of the
date of this order, providing a further and better statement of the questions and the facts.
MCR 7.308(A)(1)(b). Specifically, the Governor shall address: (1) whether the Court of
Claims’ grant of a preliminary injunction in Planned Parenthood v Attorney General, 22-
000044-MM, resolves any need for this Court to direct the Oakland Circuit Court to
certify the questions posed for immediate determination; (2) whether there is an actual
case and controversy requirement and, if so, whether it is met here; (3) given the
infrequent application of the Executive Message process by current and former
governors, what is required under MCR 7.308(A) and, specifically, whether the question
is of “such public moment as to require an early determination”; (4) whether the
Executive Message process limits the Governor’s power to defending statutes, rather than
calling them into question; and (5) whether the questions posed should be answered
before the United States Supreme Court issues its decision in Dobbs v Jackson Women'’s
Health Organization, No. 19-1392, and whether a decision in that case would serve as
binding or persuasive authority to the questions raised here.

The county prosecutors may file responsive briefs. Amici who have filed briefs
with the Court to date are invited to file supplemental briefs addressing the questions
identified in this order. Other persons or groups interested in the determination of the



2

issues presented in this case may move the Court for permission to file briefs amicus
curiae. All responsive and amicus curiae briefs shall be filed within 14 days of the
Governor’s brief.

The Executive Message, motion to intervene, and motion to dismiss remain
pending.

BERNSTEIN, J. (concurring).

Given the gravity of the issues presented in this case, I believe we should strive to
open the courtroom doors to as many voices as possible. In the interest of fairness, 1
strongly prefer to allow the county prosecutors, as well as any other persons or groups
interested in these issues, the same two-week briefing period that we are giving the
Governor. While I believe an expedited briefing schedule is warranted under the
circumstances, the schedule we have set in our order balances our interest in timely
considering these issues while giving everyone a full and fair opportunity to participate.

CAVANAGH, J. (concurring in part and dissenting in part).

I join the Court’s order granting further briefing in this case on these important
threshold procedural questions. 1 dissent only with regard to the briefing schedule.
Given the potential urgency underlying the issues in this case, I would have ordered that
the supplemental briefing be completed within two weeks. If the injunction issued by the
Court of Claims gives the Governor the relief she seeks, the timing will not matter. If
not, and if this Court believes we should grant the Governor’s request to authorize the
circuit court to certify the questions posed by the Governor in the pending lawsuit, the
schedule the majority has set here may leave insufficient time to determine the merits of
the case. Although I echo Justice BERNSTEIN’s sentiment that we should strive to allow
all interested persons the opportunity to have their voices heard, operating on an
expedited basis—as we are often called on to do—in no way closes the courtroom doors
to any interested voices. Because I believe the Court’s order today fails to treat this case
with the urgency it deserves, I respectfully dissent from the majority’s refusal to expedite
this supplemental briefing schedule.

MCCORMACK, C.J., and WELCH, J., join the statement of CAVANAGH, J.

I, Larry S. Royster, Clerk of the Michigan Supreme Court, certify that the
foregoing is a true and complete copy of the order entered at the direction of the Court.

May 20, 2022 e A e
N )

Clerk
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